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DECISION AND ORDER — AWARDING BENEFITS

This proceeding arises from two clams for workers compensation benefits under the
Longshore and Harbor Workers Compensation Act, as amended, 33 U.S.C. § 901 et seq.
(hereinafter “the LHWCA” or “the Act”). On October 22, 1991, Mr. Almanzar filed aclaim for
compensation under the Act againgt Brady Marine Repair Company, Incorporated (hereinafter “ Brady
Marine’) based on injuries Mr. Almanzar dlegedly sustained on May 14, 1991in awork-related
accident. (CX 1). Theaccident occurred a Brady Maring' s Trumbull Street facility in Elizabeth, New
Jersey when Mr. Almanzar was struck by a company truck whilewdlding. (CX 1). In his October
1991 complaint, Mr. Almanzar dleged injury to his head, afractured jaw, loss of two teeth, loss of
visgon in hisleft-eye, permanent injury to his back and shoulder, aswell as neurologicd,
neuropsychiatric and opthdmologicad complaints. Mr. Almanzar received temporary tota disability
benefits from Brady Marine from May 15, 1991 through April 26, 1996, at which time benefits were
terminated. (CX 13). He received $464.96 per week for 258.4 weeks for atotal of $120, 164.09 in
temporary tota disability benefits.

On December 7, 1994, Mr. Almanzar filed a second claim for benefits under the Act, aleging
he suffers from an occupationd pulmonary condition caused by his exposure to dust, fumes, asbestos,
and other deleterious fumes and substances while employed a Brady Marine. (CX 18). By Order
dated November 20, 2000, | consolidated Mr. Almanzar’ s two claims and scheduled the case for a
calendar cal on Monday, December 11, 2000 in New Y ork, New Y ork.

Mr. Almanzar has d<o filed severd state workers compensation clams. The Clamant filed a
compensation clam with the State of New Jersey on August 27, 1986, dleging arespiratory injury
caused by exposure to asbestos, dust, lead paints, and sandpaper dust. (EX 9). The clam was
dismissed for failure to prosecute on October 27, 1988. Mr. Almanzar file asecond claim for
compensation with the State of New Jersey on January 17, 1986, based on injuries he sustained to his
lower back and buttocks during afdl on aboat. Union Dry Dock settled the clam with Mr. Almanzar
on May 17, 1990. Mr. Almanzar filed athird state workers' compensation claim on January 27, 1989,
again dleging occupationa pulmonary injury caused by exposure to fumes, dust, chemicals, paints,
sandblagting, welding dust, and other deleterious fumes and substances. Union Dry Dock settled this
clam with Mr. Almanzar on May 17, 1990.

Following proper notice to dl parties, aforma hearing was held in full accordance with the
Adminigtrative Procedure Act, 5 U.S.C. 8 500, et seg., on December 12, 2000 in New Y ork.
Claimant’ s Exhibits 1-24 and Employer’ s Exhibits 1-16 were admitted into evidence at the hearing
pursuant to 20 C.F.R. § 702.338. The Director did not submit any exhibits at the hearing. The parties
were afforded an opportunity to present testimonia evidence and either closing arguments or post-
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hearing briefs. A post-hearing brief on behdf of the Employer was received on March 12, 2001. A
post-hearing brief on behalf of the Claimant was received on March 15, 2001.

Regarding Mr. Almanzar’ s traumatic injury claim, the parties have stipulated that Mr. Almanzar
was involved in awork-related accident on May 14, 1991, that the Claimant and the Employer werein
an employer/employee reaionship at the time of the accident; thet the injuries Mr. Almanzar sustained
during the accident arose out of, and in the course of, Mr. Almanzar’ s employment with Brady Marine;
that the claim was timely filed, noticed, and controverted; and that Mr. Almanzar received temporary
total disability payments from Brady Marine in the amount of $464.98 for 258.42 weeks from May 15,
1991 through April 26, 1996 which totaled $120, 164.09; and, that the Claimant’s average weekly
wage a the time of the accident was $697.47. However, the following issues are il in dispute with
repect to Mr. Almanzar’ s traumatic injury clam:

1) whether the claim is covered under the Act (jurisdiction), specificaly whether Mr.
Almanzar was injured at a Stus covered by the Act;

2) the nature and extent of any permanent disability related to the May 14, 1991 accident;

3) whether the Clamant is entitled to permanent tota disability, or in the dterndive,
unscheduled permanent partid disability;

4) the date of maximum medica improvement; and

5) whether the Employer is entitled to relief under Section 8(f) of the Act.

(CX 1. Claimant’s Post-Hearing Brief, pp. 2-3; Employer’s Post-Hearing Brief, p. 5, Tr. 6-10).

The parties have stipulated that with respect to Mr. Almanzar’ s dleged pulmonary injury, the
clamis covered by the Act, the Claimant and the Employer were in an employer/employee rdationship,
the cdlaim was timely naticed, filed and controverted, and that maximum medica improvement occurred
in either 1991 or 1994. The parties have aso stipulated that Dr. Bernard Eisenstein’s 1988 medical
report wasin existence on May 14, 1991. (Tr. 8). However, the following issues related to the
Clamant' s dleged pulmonary injury remain for adjudication:

1) whether Mr. Almanzar sustained a pulmonary injury arisng out of and in the course of
his employment with Brady Marine;

2) the nature and extent of any disability resulting from that injury;

3) whether the named employer is the last responsible employer;



4) whether the Clamant is entitled to permanent total disability, or in the dternative,
permanent partid disability; and

5) the date of maximum medical improvement.
(CX 17. Clamant’s Post-Hearing Brief, p. 3; Employer’s Post-Hearing Brief, p. 5, Tr. 6-10).

FINDINGS OF FACT

Juan Almanzar was born in the Dominican Republic on July 7, 1945. (Tr. 14). Hehasan
eighth grade education. Mr. Almanzar cameto live in the United Statesin 1970. (Tr. 16). Hewas
employed as awelder for Union Dry Dock in Hoboken, New Jersey from 1970 to 1987. He
describes hisjob asaweder as “heavy work” which involved soldering and welding on barges and
ships, dimbing ladders, and working on scaffolding. (Tr. 16-17). From the time he left his employment
with Union Dry Dock in 1987 until some time during 1989, Mr. Almanzar was unemployed. (Tr. 18).
The Claimant then began working as awelder for Bethlehem Sted. Some time thereafter, Mr.
Almanzar became an employee of Brady Marine Repair Company, Incorporated. Brady Marine was
located at 399-419 Trumbull Street in Elizabeth, New Jersey (hereinafter “the Trumbull Street Facility”)
during the time Mr. Almanzar worked for the company.

Brady Marineisaship repair company. (Tr. 65). Its customers are various ship owning
companies who come to a port with a ship that needs to be repaired. The ship owning companies
notify Brady Marine of ajob order and Brady Marine carries out the repair requests. (Tr. 67). In
1991, approximately 75% of Brady Marine swork was related to the Port Elizabeth Facility and about
25% of itswork was related to pier facilities around the world. (Tr. 68). Brady Marine' s Trumbull
Street Facility was a one-story structure with approximately 21,000 to 22,000 square feet. (Tr. 69).
The Trumbull Street Facility housed a machine shop, a burning and fabrication shop, and pump and
vaverepar tables. The company made repairs to ships from the Trumbull Street Facility. Danid
Muirhead, the current vice-president of Brady Marine, tetified that Brady Marin€ s repair shop isan
integra part of his business of performing ship repairs; however, he dso tedtified that the proximity of
his businessto the port playsno role initslocation. (Tr. 90). Mr. Muirhead stated there are times
when Brady Marine employees go to a ship docked in Port Elizabeth, pick up a part that needs to be
repaired, bring the part to the shop for repairs, and return the part to the ship upon completing the
repairs. (Tr. 89). However, Mr. Muirhead stated there is no business reason requiring Brady to be on
the pier. (Tr. 88). Mr. Almanzar tetified that 90% of his repair work for Brady Marine was
performed on ships. (Tr. 35).

The parties disagree as to the distance between the Trumbull Street Facility and the nearest
navigable waterway in Port Elizabeth. Mr. Muirhead stated the Trumbull Street Facility was “alittle bit
over four miles’ by car from Port Elizabeth. (Tr. 74). Mr. Muirhead aso testified the distance
between the Trumbull Street Facility and Newark Bay isless than one mile by air. (Tr. 95). The
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Claimant aleges the driving distance between the Trumbull Street Facility and Port Elizabeth is one and
three-fourths miles. (Tr. 20). Mr. Muirhead testified he drove the route and his vehicle' s odometer
indicated the distance between the Trumbull Street Facility and the Sea

Land security guard shack is4.2 miles. (Tr. 100). Mr. Almanzar testified he measured the

distance between the Trumbull Street Facility and Port Elizabeth by watching the odometer of a Brady
Marine vehicle in which herode to the port. (Tr. 20).

Theindividua who owned Brady Marine a the time the Complainant was injured is now
deceased. (Tr. 84). Neither the Claimant nor the Employer knows what motivated the previous
owner of Brady Marine to choose the Trumbull Street location. (Tr. 79). Mr. Muirhead was an
employee of the previous owner of Brady Marine. He Stated the previous owner indicated to him that
she was concerned about the increased cost that would be associated with moving the company from
the Trumbull Street Facility to the pier.  (Tr. 79). Apparently, Brady Marine had to move from the
Trumbull Street Facility because the congtruction of the New Jersey turnpike would cut the facility in
half. (Tr.85). Mr. Muirhead explained that, in addition to the cost factor, Brady Marine prefersto be
located off the pier because of certain restrictions the Port Authority places on tenants of the pier. He
aso gated it is his understanding that in 1991, the rent on the pier was more expensive than the rental
prices off the pier. (Tr. 84).

The companies occupying facilities near the Trumbull Street Facility included atea factory
acrossthe street (Tr. 74), a burning and welding supply company next door (Tr. 75), aretail bank near
the facility, the Singer building which housed a number of factories (Tr. 77), a clothing manufacturer (Tr.
76), acorner bar with aresdentid dwelling aboveit (Tr. 77), acommercid egg factory west of the
shop (Tr. 78), and a Brown Derby bar less than one mile away in aresdentid area (Tr. 79). Mr.
Muirhead stated that, with the exception of some resdential areas on Dowd Street, the areas north and
east of the Trumbull Street Fecility are“al commercid.” (Tr. 92). There are businesses between
Trumbull Street and Port Elizabeth that do business at the port. (Tr. 93). There are aso businesses that
have nothing to do with the port located on the way from the Trumbull Street Facility to Port Elizabeth.
A number of trucking companies which transport containers to and from the port are located between
the Trumbull Street Facility and the entrance to the Sea-Land termind at Port Elizabeth. (Tr. 96).

On May 14, 1991, Mr. Almanzar was working at the Trumbull Street Facility when he was
gruck by atruck whilewelding. (Tr. 23). The truck was returning from Port Elizabeth with some
materias for the Claimant to weld. Mr. Almanzar testified that had the accident not occurred, he would
have welded the materials and gone to a ship docked in the port to ingtal them. (Tr. 23).

Medica Evidence

Medica records from Elizabeth Generd Medica Center indicate Mr. Almanzar was
hospitdized from May 14, 1991 through May 21, 1991 due to the injuries he sustained in the accident
at the Trumbull Street facility on May 14, 1991. (CX 2). Dr. Robert described Mr. Almanzar’s
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injuries as “ severe laceraions of the face, forearm and |eft eye areq, as well as multiple traumasto his
chest, neck, abdomen, and back.” During his hospitd stay, Mr.

Almanzar was seen by severd consulting physcians. Dr. M. Bercik evauated Mr. Almanzar’ s condi-
tion from an orthopedic standpoint and concluded the Claimant sustained cervicd, lumbosacrd, and
right shoulder sprains during the accident. The physician recommended the Claimant receive bed rest
and analgesics. Dr. Bercik concluded traction trestment and physica thergpy would likely be
prescribed once Mr. Almanzar’ s non-orthopedic problems were resolved.

Dr. J. Cdderone treated Mr. Almanzar for an eye injury he sustained during the accident. (CX
2). Dr. Caderone diagnosed the Claimant with an eyelid laceration, a periorbital contuson and
secondary dry eye. The physcian noted he reviewed a computed tomography scan of the Claimant’s
eye which showed no orbita or ocular pathology. Dr. Caderone expected Mr. Almanzar’ svision to
be restored when the swelling in the upper eydid resolved and the eydid returned to its norma function.
The records from Elizabeth Generd Medica Center dso indicate Dr. Frederick Me selman treated Mr.
Almanzar for afractured left mandible sustained during the accident.

According to Dr. Donald Whitaker, a series of x-rays were administered during aMay 14,
1991 examination of Mr. Almanzar which revealed aleft mandibular angle fracture, no evidence of
acute cervicad spine pathology, no evidence of a skull fracture, mild degenerative osteoarthritic changes
in the spine, and no evidence of active pulmonary disease. A May 19, 1991 chest x-ray was aso
normal, according to Dr. Khee Tiang Oen. Dr. Robert Siby interpreted aMay 14, 1991 computed
tomography scan of the Clamant’ s abdomen as reveding asmal, right rena cy4,
but thought the scan was otherwise norma. The physician dso administered a computed tomography
scan of the Claimant’ s head and orbits which was norma but revedled evidence of soft tissue swdling in
the soft tissues of the left frontal region. On May 17, 1991, Dr. Meiseiman performed surgery on Mr.
Almanzar’ sjaw to repair the fractured mandible. The Claimant underwent an arterid blood gas sudy
on May 19, 1991.

On June 10, 1991, Dr. Meiselman submitted a report summarizing his treetment of Mr.
Almanzar during the Claimant’s May 1991 hospitdization. (CX 3). Dr. Meisedman is board-certified
inord and maxillofacid surgery. The physcian stated the Claimant sustained a* displaced fracture of
the left body of the mandible” Dr. Meiseman repaired the fractured jaw on May 17, 1991. The
physician noted Mr. Almanzar’s jaw injury was soldly the result of the May 14, 1991 accident at the
Trumbull Street facility. Dr. Meissiman opined Mr. Almanzar’ s prognosisis “very good” and that the
Clamant should fully regain mandibular function. The physician trested the Claimant until August 16,
1991 when he discharged the Claimant from active trestment with a radiographicaly heaing fracture of
the left mandible.
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Dr. Andrew Hutter, an orthopaedic surgeon, examined Mr. Almanzar on June 11, 1991. (CX
7). Dr. Hutter noted Mr. Almanzar had received no orthopaedic trestment since his discharge from the
hospital less than one month prior. At that time, the Claimant was experiencing neck, right shoulder,
and lower back pain. Dr. Hutter's examination included x-rays of the cervica spine, lumbar spine, and
right shoulder. According to Dr. Hutter, the x-rays of the cervica spine and right shoulder were
essentialy normal. X-rays of the lumbar spine showed mild degenerative changes. Dr. Hutter
diagnosed Mr. Almanzar with acervicd grain, right shoulder contusion, capsular strain, and alumbar
drain. The physician recommended “an aggressve course of physica therapy with pain control
modalities, range of motion, and flexibility.” Dr. Hutter prescribed anti-inflammeatory medication to help
relieve the pain.

Dr. Frederick Lepore evauated Mr. Almanzar for hisvison problems on July 11, 1991. (CX
5). Mr. Almanzar was continuing to have pain in hisleft eye. Dr. Lepore diagnosed Mr. Almanzar with
marked impairment of visua function in both eyes. The physcian Sated the following factors
contributed to the Claimant’ s visua impairment: bilatera digbetic retinopathy, refractive error, and
possible bilaterd traumatic optic neuropathy. Dr. Lepore aso noted gun barrd or tubular vison fied
and sensory loss on left sde of face complicated Mr. Almanzar’ s condition.  Dr. Lepore thought it
would be *extremely problematic to unequivocaly demondirate a traumatic optic neuropathy in a
patient with retind disease and functiona visua symptoms.” The physician recommended a visua
evoked response and MRI of the orbits and stated the Claimant should be followed by an
opthamologist for his digbetic retina disease and for routine refraction. Dr. Lepore found it extremely
difficult to provide avisua prognosis for Mr. Almanzar, given the fact that the physician thought the
Claimant suffered from two to three visua problems and has a background of post-concussion
syndrome. The physician recommended Mr. Almanzar refrain from driving because of his“marked
condriction of periphera vison and his need for visud refraction.” At the suggestion of Dr. Lepore, the
Claimant underwent an MRI of the eyes, orbits, and brain on August 26, 1991. (CX 6). Dr. Andrew
Carothers interpreted the MRI as normal.

Dr. Hutter trested Mr. Almanzar’ s orthopedic condition again on August 27, 1991. (CX 7).
The physician’s notes indicate Mr. Almanzar had a good range of mation, but was sill experiencing
“tendernessinthe AC joint.” The physician noted no change in the lumbar region. Dr. Hutter
recommended the Claimant continue physica thergpy for one additiona month and then return for
another evauation. Dr. Hutter expected that in one month, Mr. Almanzar “most likely” would have
reached his maximum orthopaedic benefit. The physician stated the Claimant’s “ ahility to return to
work was significantly hampered by hisvisua problems” Dr. Hutter noted Mr. Almanzar’ s headaches
may be related to a post-concussive syndrome and referred the Claimant to a neurologist.

Dr. Stuart Mendelson treated Mr. Almanzar from October 1991 through February 1992. (EX
7). Dr. Mendelson is board-certified in psychiatry and neurology. The Claimant was first evaluated by
Dr. Mendelson on September 23, 1991. (CX 4). The Claimant was complaining of a constant left-
sded headache. The physician noted Mr. Almanzar described the pain in his head as sharp, throbbing,
and intense. The Clamant stated the pain prevented him from deeping more than two to three hours
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per night. Mr. Almanzar was taking Motrin and Tylenal for his pain but stated neither medication
provided much pain rdief. Dr. Mendelson noted the Claimant suffers from insulin dependent digbetes
mellitus. Dr. Mendeson concluded the Claimant’ s history and physica examination suggest a post-
traumatic headache syndrome with substantial functiona overlay.

Dr. Menddson treated Mr. Almanzar on afollow-up basis on October 24, 1991. (EX 7). Mr.
Almanzar complained of the same symptoms he reported during the prior visit: headaches,
deeplessness, forgetfulness, loss of vison and facid numbness. Dr. Mendelson stated Mr. Almanzar’s
neurologic examination was norma except that the Claimant reported an absent pinprick sensation over
the entire left Sde of his body and face. The physician commented the Claimant’ s diagnostic studies
were unremarkable and provided no explanation for his headaches and visud and sensory complaints.
It was not clear to Dr. Mendelson whether any organic basis for the Claimant’s complaints existed.

Mr. Almanzar returned to Dr. Mendelson’s office for afollow-up visit on November 5, 1991.
(CX 4). Dr. Mendelson noted an October 22, 1991 e ectrocardiogram showed anorma sinus rhythm,
but Q waves were present in the inferior leads, suggesting a possible, old inferior wall myocardia
infarction. However, the physician noted Mr. Almanzar did not have aclinicd history of chest pain or
myocardid infarction at that time. Dr. Mendelson again noted Mr. Almanzar had multiple complaints
for which Dr. Mendelson could find no organic basis. Because of Mr. Almanzar's abnorma
electrocardiogram and complaints of dysuria, Dr. Mendel son recommended the Claimant see an
internist and then follow up with Dr. Menddson
in three weeks.

During a November 26, 1991 vist, Dr. Mendelson again explained to Mr. Almanzar that he
found no organic bass for Mr. Almanzar’ s symptoms and suggested there might be an emotiona
component to the Claimant’s complaints. (EX 7). The physcian stated Mr. Almanzar denied such a
gatement and was convinced dl of his symptoms ssemmed from the work accident. The physician dso
dtated a psychiatric evauation may be in order and stated he would determine if such an evauation was
necessary during the next follow-up vist.

On December 17, 1991, Dr. Mendel son noted the Claimant was suffering from the same
symptoms:. daily headache, insomnia, left facid numbness, and decreased visud acuity in both eyes.
(EX 7). The physcian reiterated there may be “ substantid secondary gain in [Mr. Almanzar’ s| ongoing
symptoms and complaints.” Dr. Mendelson was not optimistic about improving the Claimant’s
condition unless the issue of secondary gain was addressed.

The physician treated Mr. Almanzar again on January 15, 1992. (EX 7). Dr. Mendelson
dated the Clamant’ s complaints are consstently non-physiologic in nature. The physician opined the
headaches may be pogt-traumatic but stated he believes the Claimant has sgnificant secondary gain in
continuing to complain of pain and disability. The physician ated the secondary gain included not
having to return to work while collecting disahility, recelving a cap on his child support payments, and
the fact that there was alawsuit pending. Dr. Mendelson felt a psychiatric evauation was necessary
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because Mr. Almanzar’ s headaches could be a manifestation of anxiety with respect to returning to
work.

Mr. Almanzar returned to Dr. Mendelson on January 20, 1992. (CX 4). The Claimant had
Seen no improvement in the frequency or the intengty of his headaches and was till complaining of left
facia numbness. Dr. Mendelson noted Mr. Almanzar’ s complaints are congstently non-physiologic in
nature.” The physcian stated the Claimant’ s headaches may be post-traumeatic, but thought the
Claimant had “sgnificant secondary gain in continuing to complain of pain and disability.” Dr.
Mendd son noted Mr. Almanzar would not have to return to work by collecting his disability, was
receiving a cap on his child support payments, and had alawsuit pending. Dr. Mendelson
recommended Mr. Almanzar undergo a psychiatric evauation because the physician thought the
Clamant’s headaches could be the result of anxiety about returning to work or depression.

Dr. Mendelson aso treated the Claimant on February 12, 1992 and July 22, 1992.
On February 12, 1992, the Claimant was still complaining of persstent daily headaches. (CX 4). Mr.
Almanzar was aso complaining of papitations and thought taking Hacion at bedtime improved his
ability to deep. Dr. Menddson found the Claimant’ s neurological examination to be unchanged. He
gated Mr. Almanzar had full spontaneous eye movements but refused to look fully in any direction
upon command. Dr. Mendelson |eft open the date of the Claimant’s next follow-up visit pending Mr.
Almanzar’ s psychiatric evauation. During the July 22, 1992 vist, the physician noted the Claimant’s
physica examination was unchanged from previous examinations. (EX 7). The physcian
recommended the Claimant be evaluated by the oral surgeon who treated him in the past to determine
whether the Clamant’s left Sded headaches are caused by dentd or TMJ disease, given his history of
jaw trauma. Dr. Mendelson aso stated he agreed with Dr. Moreno’s “ assessment of the Situation,” but
gill questioned secondary gain as amotivating factor because there was sl alawsuit pending. The
Claimant returned to Dr. Mendel son’ s office on December 16, 1992 and stated he felt essentidly the
sameasinthe past. During the examination, Mr. Almanzar demonstrated no difficulty in looking fully to
the left and right. Dr. Mendelson concluded the Claimant had reached maximum medica benefit from
treeting with him and found no reason why the Claimant could not return to work.

Dr. Meisdman treated Mr. Almanzar again on August 18, 1992. (CX 3). During the August
18, 1992 examination, Dr. Meisdman noted “normd intraord findings for afully edentulous mandible.”
The physician stated a panographic x-ray revealed complete osseous repair at the fracture Ste.
Stethoscopic auscultation of the temporomandibular joints revealed no clicking or crepitus and the
mandible demondtrated full ranges of maotion. At the time of Dr. Mesdman’s examination, Mr.
Almanzar complained of persastent pain of the left forehead. Dr. Meisdman stated he could not
address the source of the persistent forehead pain, but stated the pain may be the result of
hyperesthesia secondary to the laceration and blunt traumato the forehead.

Dr. Meisdiman treated Mr. Almanzar several weeks prior to March 19, 1993. The Claimant
complained that the left mandibular bone plate was interfering with his ability to comfortably wear his
lower dentures. Dr. Meiselman clinicaly confirmed the Claimant’s complaint and recommended
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removal of the plate. He stated the surgery would require one day of hospitdization, post-operetive
medications for pain, antibiotics, and remova of skin sutures one week after the surgery. The physician
noted congtruction of the lower dentures could begin within

weeks of the plate remova. On April 6, 1993, Mr. Almanzar underwent asurgica procedure to have
hisleft mandibular bone plate removed. (CX 9). Dr. Mesdman performed the surgery.

Dr. Meselman trested Mr. Almanzar on April 27, 1993. At that time, the Claimant was
complaining that his jaw deviated to the right and was catching his lower lip between histeeth. Dir.
Meiselman found no deviation of the mandible, but noted the occlusion of the Claimant’ s dentures was
st S0 that there was a crosshite on the right side and maocclusion on the left Sde. The physician
recommended either occlussal adjustment of the dentures or aremount placing teeth in anorma
occlusion.

Dr. Lepore treated Mr. Almanzar for visua dysfunction again on March 16, 1993. (CX 5).
The physician commented that a brain MRI showed no evidence of lesions of the anterior visud
pathways and that the visua evoked response was norma. Mr. Almanzar was complaining of severe
left orbita and head pain. Dr. Lepore diagnosed the Claimant with status post head trauma, digbetic
retinopathy, refractive error, and functional and visua sensory loss. Dr. Lepore noted Mr. Almanzar's
visud statuswas not as good asit was during his 1991 examination. The physician Stated Mr.
Almanzar showed signs of converson symptoms during the examination of hisvisud system. Dr.
Lepore dso commented that the Claimant’ s left facid sensory loss and gun barrel configuration visua
fields do not suggest true organic dysfunction of the centra nervous system. The physician concluded
the restricted nature of the Clamant’ s visud function would make returning to work or driving medicaly
inadvisable.

Mr. Almanzar received a psychiatric evauation from Dr. J. G. Moreno on March 13, 1992.
(CX 8). Mr. Almanzar was continuing to experience headaches, right shoulder, arm, and lower back
pain. The Clamant aso stated he was experiencing nightmares that reminded him of the accident at
work. Mr. Almanzar reported to Dr. Moreno that he was very sociable before the May 1991
accident, but stated he stays a home “dl of thetime” because of hisfear of faling down and because of
his headaches. The Claimant also reported that he becomesiirritable, very snappy, and is easly
frightened. Dr. Moreno characterized the Claimant’s mood during the evauation as depressed and his
affect as sad and withdrawn. The physician diagnosed Mr. Almanzar with an adjustment disorder with
mixed emotiona features and stated amnestic syndrome and organic mood Syndrome needed to be
ruled out as possible diagnoses. Dr. Moreno stated the Claimant’ s menta status was a combination of
depression and anxiety which appear to have been triggered by the difficulties the Clamant had
experienced since the accident at work.

According to Dr. Moreno, the Claimant’s mental status examination reveded the presence of
an imparment in short and long term memory, a finding which Dr. Moreno thought was not unusud
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after one sustains atraumatic head injury. Dr. Moreno recommended further assessment to clarify the
possibility of amnestic syndrome because Mr. Almanzar showed difficulty in aogtract thinking and
impaired judgment; however, the physician acknowledged such factors may be a product of the
Clamant’s socio-cultura background. Dr. Moreno thought the Claimant’ s depressed, |abile mood may
suggest the possibility of an organic mood syndrome. The physician

opined the emationd component of Mr. Almanzar’ s condition “may contribute to [the Clamant’ g
digtorting his objectivity in terms of gppreciaing pain aswdl as other physica complaints” Dr.

Moreno noted the Claimant had a cluster of symptoms which appeared to be in excess of his actua
medica condition.

Dr. Moreno opined Mr. Almanzar was in need of psychiatric intervention in the form of
psychotherapy and psychopharmacotherapy in the form of antidepressants. The physician suggested a
course of treatment of no less than Six months because antidepressants were involved. Dr. Moreno
characterized the Clamant’ s prognosis as “ guarded” and stated the Claimant was dightly to moderately
impaired in his ability to comprehend and follow ingructions. The physician sated the memory
impairment found on the menta status examination had a direct, adverse impact on the Clamant’ swork
function. Dr. Moreno stated the Claimant’ s ability to perform smple repetitive tasks was dightly to
moderately impaired because of the Clamant’s cognitive impairment. The physician noted adight to
moderate impairment in the Claimant’ s ability to maintain awork pace appropriate to a given work load
due to the Clamant’s symptoms of depresson. The physician stated Mr. Almanzar’ s ability to
complete anorma work day or
week, performing at a consstent pace without excessive periods of rest was dso impaired, primarily
because of the chronic pain of which the Claimant complains. Dr. Moreno noted a dight to moderate
imparment in Mr. Almanzar’ s ability to perform complex and varied tasks because of the Clamant’s
inability to attain established limits, tolerances, or Sandards within awork stuation. The physician
dated Mr. Almanzar was moderatdly impaired in his ability to consstently and effectively influence
people; however, the physician Sated thisimpairment may not be crucid because the Claimant did not,
to Dr. Moreno' s knowledge, act in a supervisory capecity at work. The physician stated the Claimant
was dightly impaired in his ability to make generdizations, evauations or decisions without immediate
supervison. The physician found no impairment in the Claimant’ s ability to carry out responsibility for
direction, control and planning within ajob because the Claimant never attained any supervisory
positions dthough he maintained hisjob at a congant leve.

Dr. Moreno prepared a July 31, 1992 report on Mr. Almanzar which indicates the Claimant
had been continuing his sessonswith Dr. Moreno. The physcian noted difficultiesin dealing with the
Clamant’s medications and stated he had opted for a“cognitive, here and now approach” to tresting
Mr. Almanzar. He began asking the Claimant to take his prescribed pain medications before coming to
his psychotherapy sessons so that Mr. Almanzar would talk about something else other than his
headache. Dr. Moreno also prescribed Prozac for the Claimant. In an August 31, 1992 report, the
physician stated the Claimant’ s headache pain had decreased in severity but was till present. The
physician stated the Claimant’ s mood was much improved. 1n a September 30, 1992 report, Dr.
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Moreno noted noticeable improvement in the Claimant’s mood, headaches, and symptoms. Ina
November 11, 1992 report, Dr. Moreno noted Mr. Almanzar complained of aregression of his
condition and was concerned about Dr. Moreno possibly wanting him to return to work. Dr. Moreno
felt there may be “secondary gain on the patient’s Sde”’” and stated he would like to have the Claimant
evauated by aneurologist because he could not believe the Claimant could make such aregressonin
such ashort time.

Dr. Moreno treated the Claimant twice during January 1993. During a January 6, 1993 vist,
Dr. Moreno stated the Claimant complained of heedaches and that his condition had not improved at
dl. The physcian sated Mr. Almanzar wasin avery angry mood, with alabile affect, aswell aswith
an obvious degree of despondency. During a January 19, 1993 visit, Dr. Moreno noted Mr. Almanzar
was making a“ conscious attempt” to aggravate his symptomology. The physician Sated that if the
Claimant exhibited some improvement during his next visit, he should be able to return to awork
Stuation on at least a part-time basis.

InaJdune 21, 1993 report, Dr. Moreno stated he had found it difficult to engage the Claimant in
therapy because the Claimant was “ extremely fixated on his physical complaints
and offered contradictory statements asto the severity of his symptoms....” The physician Stated a
mental status examination demongrated the Claimant’ s ability to remember immediate, recent, and
remote events, dthough the Claimant complained of “forgetting everything.” Dr. Moreno found no
clear memory impairment, but stated the patient did not answer the questions designed to test memory,
asif in apurposeful manner. Dr. Moreno found Mr. Almanzar’' s status to be smilar and unchanged as
compared to previous appointments. Dr. Moreno further stated the Claimant’ s trestment could not be
consdered short-term in nature because of the difficulties the physician was experiencing with
psychiatric intervention.

Inan August 3, 1993 report, Dr. Moreno's assessment of the Claimant’ s psychiatric condition
remained unchanged. On November 1, 1993, Mr. Almanzar continued to complain of problems
deeping, severe headaches, and an inability to see with hisleft eye. Dr. Moreno noted the Claimant’s
complaints were “in frank contradiction” to his observation of the Claimant. Dr. Moreno opined Mr.
Almanzar had reached the maximum benefit from psychiatric trestment.

The physcian reiterated that he was unable to reconcile Mr. Almanzar’ s complaints with his

own observations of Mr. Almanzar or with the activities and behaviors in which Mr. Almanzar indicated
he engaged. The physician suggested that consideration be given to having the Clamant reintegrate
himsdf into the work force in ajob gppropriate for his capabilities.

Dr. Anthony Panaridllo, a physician who is board-certified in opthamology, evauated
the Clamant on May 14, 1993 for complaints of headaches and blurred vison in the left eye. (CX 10).
Dr. Panariello determine Mr. Almanzar’ s visua acuity without glasses was 20/70 in theright eye and
20/400 in the left eye. With refraction, Mr. Almanzar’ s vision improved to 20/25 in the right eye and
20/70 in the left eye. A fundus evauation reveded changes of non-proliferative diabetic retinopathy in
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both eyes with a suggestion of macular edemain the left eye. Dr. Panierdllo concluded Mr. Almanzar
auffers from post-concussive syndrome and non-proliferative digbetic retinopathy. The physician
opined the “main causg’ of the Claimant’ s visud loss is diabetic-retinopathy and advised the Claimant
to see aretina specidis.

On May 17, 1993, Mr. Almanzar was evauated by Dr. James Feretti, a physician who is
board-certified in neurology and psychiatry. (CX 11). Dr. Ferretti is aso a board-certified

forensc examiner. Mr. Almanzar complained of headaches, neck pain, back pain, temporomandibular
joint pain, and dizziness. The physcian noted the Claimant’ s psychiatric complaints concerned anxiety,
depression, and a neuropsychologica deficit involving concentration, memory function, and phobia.
The Clamant aso reported “hearing voices taking to him during diurna hours aswell as nocturndly.”
The physician noted Mr. Almanzar was laborious and dow in responding to questions about his
address, phone number, and children’s names. When asked to spell the word “mundo” backwardsin
Spanish, the Claimant correctly spelled the word, but |eft off the last |etter. Dr. Feretti stated “near
misses like this are frequently encountered in individuds engaging in dissmilaion or maingering for
purposes of secondary gain.” Dr. Feretti stated it is not clear whether the Claimant has a cognitive
deficit secondary to his head trauma,

or if the Claimant’s complaints are “ exaggerated and dramatized.” The physician recommended a
complete neuropsychologicd battery to “quantify and individuate’ the Claimant’ s dleged deficiency.

Dr. Feretti diagnosed Mr. Almanzar with an adjustment reaction of adult life with festures of
anxiety, depresson and phobia. The physcian indicated he based this diagnosis on the assumption that
Mr. Almanzar was reasonably truthful and accurate in his narration. He stated if this were not the case,
his diagnos's, recommendations, and prognosis could conceivably be atered. Dr. Feretti dso
diagnosed the Claimant with a possible neuropsychologica dysfunction and post-traumatic headaches
in partid remisson with complaints of dizziness and cervicad lumbosacrd pain, and insulin dependent
diabetes mellitus with digbetic retinopathy. Dr. Feretti commented that “Mr. Almanzar’ s responses are
griking in that they are different from information provided by his attending psychiatrist of severd
months” The physician noted Dr. Moreno, the patient’ s attending psychiatrist, serioudy considered the
possibility of secondary gain, as did other attending physicians. Dr. Feretti stated Mr. Almanzar's
complaints of phobia and other aspects of his deportment seemed to support these psychiatrists
conclusions. Dr. Feretti acknowledged there may be some basis for Mr. Almanzar’ s complaints, but
gated malingering must be a“maor concern.” Dr. Feretti opined the Claimant was nearing the point of
maximum medica benefit from outpatient psychiatric treetment. He recommended a tapering of f
program with reduction and elimination of medication for a period not to exceed ten weeks. The
physician noted there appears to be no psychiatric permanency and that secondary gain should be
addressed.

Dr. Richard Filippone evauated Mr. Almanzar on August 8, 1993. (EX 8). After conducting
numerous tests on the Claimant, Dr. Filippone stated he could not properly evauate the Claimant for his
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true cognitive abilities because of the clamant’slack of proper motivation to give accurate responses
representative of his maxima abilities. The physician Sated:

One might wonder whether or not thisis aform of converson hyseriaasindicated in
the other medical doctors reports. Thiswas consdered by measwel. The diagnosis
that would be given in this case, however, isa Ganser’ s syndrome (please review
enclosed sheet on Ganser’s syndrome) which is arare psychiatric disorder in which a
patient mimics a head injured individua with psychotic features. However, Mr.
Almanzar has been on anti-psychotic

medications with no relief in his symptoms. In fact, he still complains of hdlucinations
The other possihility, therefore, is the issue of secondary gains and maingering.

In Dr. Filippone s opinion, Mr. Almanzar’ s performance was not consstent with ahead injury
in any way due to the severity on some of the cognitive results, inconsistency on others, and the
complete lack of correlation between his cognitive skills and capacity to perform activities of daily
living. The physcian stated he could only conclude Mr. Almanzar is “faking both psychiatric problems,
cognitive deficits, and that his mativation is secondary gain, i.e,, hiscivil action and disability clam.” Dir.
Filippone concluded continued psychiatric trestment was not necessary. The physician acknowledged
the Claimant may have suffered headaches following his accident, but stated the degree to which the
Claimant il suffers headaches could not be ascertained due to the Claimant’s malingering.

Dr. Bernard Eisenstein examined Mr. Almanzar on three occasions. Dr. Eisengtein is board-
certified in internd medicine. Dr. Eisengtein examined Mr. Almanzar on August 11, 1994. (CX 18).
The physician reviewed Mr. Almanzar’ s medica history and noted the Claimant is a nonsmoker and
worked as awelder at Brady Marine for three years. Scattered areas of expiratory wheezing were
noted on physica examination. During his November 13, 2000 deposition, Dr. Eisengtein explained a
finding of scattered areas of expiratory wheezing indicates bronchia obgtruction. (CX 23). A chest x-
ray reveded increased bronchovascular markings. (CX 18). Dr. Eisengtein testified that the
exaggerated bronchia markings noted on the chest x-ray are another sgn of bronchid disease. (CX
18). Dr. Eisengtein adminigtered a pulmonary function test during the examination. The study yidlded a
forced vita capacity of 65% of predicted and a one-second forced expiratory volume of 76% of the
predicted normd vaue for someone of Mr. Almanzar’s height and age. Dr. Eisengtein diagnosed the
Claimant with chronic obgtructive pulmonary disease and stated the Clamant’ s pulmonary disability is
35% of histota disability. During his depogition, Dr. Eisengtein testified thet the Clamant suffersfrom a
branch of chronic obstructive pulmonary disease caled bronchitis. (CX 23). The physician further
testified the Claimant suffers from only a 25% impairment according to the AMA guiddines. Dr.
Eisengtein characterized the Claimant’ s pulmonary disability as permanent and attributed the permanent

YThe parties have stipulated that Dr. Eisenstein evaluated the Claimant’s pulmonary condition on January
12, 1988 and prepared a report of the examination; however, the report is no longer in existence and is not part of the
record in this proceeding.
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pulmonary disability to Mr. Almanzar’ swork. (CX 18). The physician opined dl of Mr. Almanzar’'s
conditions, including uncontrolled diabetes, diabetic retinopathy, coronary artery disease, osteoarthritic
changesin the cervica spine, and chronic obgtructive pulmonary disease, have rendered Mr. Almanzar
incapable of working in any occupation. In aDecember 23, 1994 addendum to the August 18, 1994
report, Dr. Eisengtein advised Mr. Almanzar to avoid further

exposure to any of the “fumes and other deleterious substances’ Dr. Eisengtein mentioned in his 1994
report; however Dr. Eisengtein never discussed Mr. Almanzar’ s exposure history in the 1994
examination report.

Dr. Armando Martinez examined Mr. Almanzar on November 6, 1995. (EX 1). On physicd
examination, Dr. Martinez noted tenderness of the paraspind cervical muscle, no muscle spasm, and
complete flexion and extenson. He adso noted some pain during laterd rotation and bending. The
physician aso found no muscle atrophy of the upper extremities and complete and painless range of
motion in the upper extremities. Tenderness over the right shoulder was aso noted. Examination of the
lumbosacrd spine showed anormd gait and some pain during al planes of motion. Dr. Martinez found
no muscle atrophy in the upper extremities. Complete and painless range of motion in the shoulders
was aso noted. Dr. Martinez stated

“[i]f the hitory given by Mr. Almanzar isfactud, his complaints and findings could be very well rdated
to the injury he sustained on 5/14/91.” The physician opined that from an orthopedic standpoint, Mr.
Almanzar has reached “the maximum benefits of medica care and no further trestment is necessary.”
The physician further opined the Claimant is capable of working from an orthopedic standpoint. Dr.
Martinez estimated the Claimant suffers from a2 1/2% totd disability for dl of his orthopedic injuries.
A letter dated April 8, 1996, from Dr. Jack Siegel indicates heis of the opinion Mr. Almanzar can
return to his job as awelder, from an orthopedic standpoint. The letter lso has Dr. Martinez’ name on
it.

Dr. Ferretti evaluated Mr. Almanzar again on April 22, 1996. (CX 11). Dr. Feretti noted the
Clamant was suffering from headache, dizziness, right shoulder pain, jaw pain, deep disturbance, and
depresson. During his deposition, Dr. Ferretti testified Mr. Almanzar was unmotivated and apathetic.
(CX 23, p. 19) The physician conddered these findings to be symptoms of depresson. The Claimant
a o reported suffering from occasiond auditory hdlucinations. The physician noted improvement in the
Claimant’s memory since the May 1993 examindtion. Dr. Feretti again diagnosed Mr. Almanzar with
adjustment reaction of adult life with features of anxiety, depresson, and phobia He dso sated
neuropsychologica dysfunction secondary to a closed head injury with loss of consciousness needed to
be ruled out as a possible axis two diagnoss. The physician dso diagnosed Mr. Almanzar with post-
concussion headaches with dizziness, complaints of cervicd and lumbosacrd pain, and insulin
dependent diabetes mdlitus. Dr. Feretti commented that Mr. Almanzar continues to complain of severe
psychiatric difficulties and little remisson in his physica problems. The physician sated his diagnoses
and recommendations are based on the assumption that the Claimant was accurate and truthful in his
responses and narration. The physician opined it would not be reasonable for the Claimant to return to
his former employment as a machine mechanic and welder given the Clamant’ s dizziness and subjective
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complaints. Dr. Ferretti opined Mr. Almanzar is not a“feasble subject for vocationd rehabilitation
because of the longevity and severity of his physcad and psychiatric illness and because he appears to
have a completely under motivated attitude with respect to any type of employment.” Dr. Ferretti
further commented “the implication is that the patient’ s condition would worsen if he were stressed;
however, since there is no objective study to quantify depresson and other psychiatric entities, it is
difficult to state with absolute certainty that this patient is categoricdly disabled; however, the evidence
gppearsto point to thisat thistime.”

Dr. Wadter Cadtillo, a psychiatrist, treated Mr. Almanzar on May 29, 1996 and on four
subsequent occasions. (CX 12). The Clamant reported the following symptomsto Dr. Cadtillo:
depression, insomnia, headaches, irregular appetite, and forgetfulness. The physician aso noted the
Claimant was diabetic, taking insulin, and suffered from hypertension. Dr. Cadtillo diagnosed Mr.
Almanzar with prolonged depressive disorder and prescribed Prozac, Ambien, and Buspar .

Dr. Mitchell Steinway conducted an orthopedic evauation on the Claimant on August 6, 1996.
(CX 14). Dr. Steinway is board-certified in orthopedic surgery. The physician reviewed extensve
medica evidence of record in connection with his evauation of Mr. Almanzar. The Claimant Sated he
was suffering from the following orthopedic complaints: neck pain and stiffness, lower back pain and
diffness, and right shoulder pain, stiffness, and weskness. Dr. Steinway diagnosed resdud post-
traumatic cervica spine sprain, probable cervica ogteoarthritis, resdud post-traumatic lumbar spine
gprain, probable lumbar osteoarthritis, and aright shoulder rotator cuff tear. Dr. Steinway stated he
was “aware’ of the Clamant’s pulmonary and psychiatric dysfunction, and a history of insulin-
dependent diabetes mellitus and myocardid infarction. The physician stated that consdering the above-
noted medica problems, psychiatric problems, resdua discomfort in the mandible, and the orthopedic
dysfunction noted by him, Mr. Almanzar istotaly and permanently disabled from returning to his usua
work as awelder/longshoreman.

Medica records from Pdisades General Hospital indicate Mr. Almanzar was hospitaized on
October 22, 1998 for uncontrolled hypertension, digbetes mdlitus, type | with rend insufficiency which
appeared to be chronic, and anemia. Dr. G. Gastdll dso stated a myocardia infarction needed to be
ruled out as apossible diagnosis. Dr. M. Borniaexamined Mr. Almanzar on October 23, 1998 and
dated Mr. Almanzar was suffering from azotemia, accelerated hypertenson and symptoms suggestive
of upper gastrointestind bleeding.  On November 2, 1998, the Claimant underwent an operation to
cregte an arterid venousfistulain hisright wrist. Mr. Almanzar was discharged from Pdlisades Generd
Hospitad on November 3, 1998. Dr. Gilberto Gagtdl’ sfind diagnosis of the Claimant was as follows:
uncontrolled hypertenson, rend failure, diabetes mdlitus type |, anemia, mitra regurgitation, tricuspid
regurgitation, aortic regurgitation, left ventricular hypertrophy, left ventricular systolic dysfunction and
coronary artery disease. The Clamant was admitted to the hospital again on November 19, 1998 for
pulmonary edema, chest pain syndrome and shortness of bresth with vomiting, and rend failure with
coronary artery disease. Dr. Borniaexamined the Claimant on November 19, 1998 and diagnosed
congestive heart failure. The physician sated afluid overload of a diabetic patient with digbetic
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nephropathy, with sgnificant advanced rend disease. He stated Mr. Almanzar presents with uremic
symptoms of nausea, vomiting, and congestive heart failure, for which immediate didys's arrangements
were made. A portable chest x-ray taken on the same day was interpreted by Dr. Robert Port as
showing acute pulmonary edema. A portable chest x-ray taken on November 21, 1998, was
interpreted by Dr. Steven Leffler as showing resolving pulmonary edema. Dr. C. Alcorta diagnosed
Mr. Almanzar with hypertensive cardiovascular disease, chronic rend failure, arteriosclerotic heart
disease, possible diffuse coronary artery disease on December 21,1998. The physician stated the
Claimant had no acute cardiorespiratory problem at that time, and indicated it was ok for the Claimant
to undergo alaser trestment at Dr. Braungtein’ s office. Dr. Radu

Codd treated Mr. Almanzar at Palisades General Hospital on August 25, 1999 for chest pain. Dr.
Maria Bornia diagnosed the Claimant with chronic rena insufficiency and dialysis-dependent digbetic
nephropathy. She stated Mr. Almanzar was admitted to the hospita with chest pain suggestive of
coronary insufficiency. A portable chest x-ray administered on August 26, 1999 showed no
cardiopulmonary pathology according to Dr. Leffler. Dr. Eli Djebiyan evduated Mr. Almanzar for
chest pain during dialysis on August 27, 1999. He admitted the Claimant to Telemetry for further
observation. The physcian dated if Mr. Almanzar' s enzymes remained negetive and in light of the
work-up for smilar symptoms before, he was going to discharge the Claimant the next day and do
further work, if necessary, as an outpatient. Dr. Djebiyan discharged Mr. Almanzar on August 27,
1999. Mr. Almanzar was aso hospitalized during January 2000. Dr. Bornia diagnosed Mr. Almanzar
with diabetic nephropathy, pulmonary edema, and azotemia during this hospita stay.

Dr. Steinway examined Mr. Almanzar again on January 4, 2000. (CX 14). Dr. Steinway
diagnosed residua post-traumatic cervical spine sprain, probable cervica osteoarthritis, resdual post-
traumatic lumbar sprain, and probable lumbar osteoarthritis. The physician aso noted the following
non-orthopedic diagnoses: history of hypertension, insulin-dependent diabetes mellitus, diabetic
retinopathy, and a psychiatric disorder. The physician opined Mr. Almanzar istotaly and permanently
disabled from his usua work as awelder/longshoreman. He stated he expects “no materia
improvement” in Mr. Almanzar's medica or orthopedic condition in the future. The physcian atributed
the Claimant’ s condition to the May 14, 1991 accident. On January 28, 2000, Dr. Steinway prepared
a supplementd report after reviewing additional medica records concerning the Claimant. The
physician arrived at the same conclusions st forth in the January 4, 2000 report.

Dr. Carl Friedman evauated Mr. Almanzar on January 20, 2000. (EX 6). At thetime of Dr.
Friedman’ s examinaion Mr. Almanzar was totally blind due to diabetic retinopathy. The physician dso
noted the Claimant had gone into rend failure and rena shutdown requiring hemodidysis. A pulmonary
function study administered during the examination yielded a forced vitd cgpacity vaue of 61% of
predicted and a one-second forced expiratory volume vaue of 65% of the predicted norma value for
anindividud of Mr. Almanzar’s height and age. According to Dr. Friedman, the study reveded a
moderate restrictive component with no evidence of obstruction. A chest x-ray showed mild
cardiomegdy and was normd. The physcian diagnosed Mr. Almanzar with insulin dependent diabetes
mellitus with evidence of advanced retinopathy causing total blindness, rend failure secondary to
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diabetic nephropathy, history of coronary artery disease, and history of myocardid infarction. Dr.
Friedman stated areview of the Claimant’s accident indicates he suffered various orthopedic injuries
such as aresdud pog-traumatic cervica spine sprain, and cervica ogteoarthritis, aswell asaright
rotator cuff tear syndrome.

The only pulmonary abnormdity the physician noted was a mild to moderate reduction in forced vitd
capacity. Dr. Friedman gpportioned 95% of the Claimant’ s disability to his diabetes mdlitus resulting in
rend falure and blindness. The physician Stated 4% of the Clamant’ s disability isrelated to the May
14, 1991 accident and resulting orthopedic injuries. Dr. Friedman attributed

1% of the Clamant’s disability to his reduced forced vital cgpacity, which the physician thought was
mogt likely not secondary to intringc lung disease. He classfied Mr. Almanzar’ simpairment as a Class
[l under the AMA guidelines. The physcian stated the percent of the Claimant’ s disability dueto his
respiratory condition is clearly less than 10% because the overwhelming disability is secondary to
diabetes mdlitus, blindness, and rend falure.

Dr. Eisengtein examined Mr. Almanzar again on April 11, 2000. (CX 18). The phys-cian
noted the Claimant worked at Brady Marine for four years. Dr. Eisenstein dso stated Mr. Almanzar
was exposed to noxious fumes and dusts, such as welding fumes, dirt, oil mist, solvents, exhaust fumes,
coolants, and other irritating chemicas, during his employment asawelder a Brady Marine. At that
time, the physcian indicated Mr. Almanzar had been experiencing increasing shortness of breeth on
dight exertion and had a mucopurulent cough with expectoration. The physician reviewed Mr.
Almanzar's medica history which included an October 1998 hospitdization for rend failure. Mr.
Almanzar was undergoing kidney dialyss three times each week. According to Dr. Eisengtein, the
Clamant’srend falure isrelated to hisinsulin dependent digbetes and is not related to the May 14,
1991 accident. Dr. Eisenstein’s April 11, 2000 examination included a chest x-ray, ablood sugar test,
an dectrocardiogram, and a pulmonary function study. Scattered areas of expiratory wheezing were
again noted on physica examination. A chest x-ray taken during the examination showed increased
bronchovascular markings with heart enlargement. A pulmonary function study administered on the day
of the examination yielded aforced vita capacity vaue which was 70% of predicted and a one-second
forced expiratory volume of 73% of the predicted norma vaue for someone of Mr. Almanzar’ s age
and height. Dr. Eisengtein reached the same conclusions with respect to the nature and extent of the
Clamant’s pulmonary disability. The physician reiterated Mr. Almanzar is permanently and totaly
disabled because of his psychiatric condition, orthopedic condition, and prior history of diabetes and
myocardid infarction.

Dr. Steven L. Nehmer examined Mr. Almanzar on May 25, 2000. (EX 2). Dr. Nehmer
is board-certified in orthopedic surgery. Mr. Almanzar complained of back, neck and right shoulder
pain. On examination, Dr. Nehmer noted the Claimant complained of pain on papation of the cervicdl
musculature, but did not seem tender. The physician aso noted tenderness at the right shoulder. The
physician stated that throughout the examination, “Mr. Almanzar seemed] to exhibit far more subjective
complaints than objective findings’ and stated the Claimant seemed to be engaging in “ symptom
magnification.” Dr. Nehmer did not fed the Clamant made a true effort to move his neck, back, or
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shoulder. Dr. Nehmer diagnosed the Claimant with cervica strain, lumbar strain, and right shoulder
grain and stated thet he felt the Claimant sustained these
injuriesin the May 14, 1991 accident. Dr. Nehmer opined Mr. Almanzar had completely

recovered from hisinjuries and requires no further testing or treatment. The physcian further
opined that from an orthopedic standpoint, Mr. Almanzar can perform the job of awelder.

Dr. William Head evauated Mr. Almanzar’ s psychiatric condition on July 13, 2000.
(EX'5). Dr. Head is board-certified in psychiatry and neurology. The physician noted the Claimant
was not unconscious when he was treated at Elizabeth General Medica Center on May 14, 1991. The
physician did not review Dr. Menddson’s neurologicd reports. He didn’t review Dr. Cadlillo’s
psychological records. Notes two clamed suicide attempts, 1 in summer 1999 and another in late
1999. At thetime of Dr. Head's examination, the Claimant was complaining of headaches; neck pain;
low back pain; depression; dizziness, memory impairment; impairment of concentratio; loss of
consciousness, right arm and leg pain; decreased vison in both eyes; nightmares; |eft-sded jaw pain;
auditory and visud halucinations; afear of dying; and afear of being hit by a car while crossing the
dreet. The phydcian stated the daimant “ attempted to deny, misrepresent and minimize his significant
non-accident related medica problems and blames his reported inability to work on the May 14, 1991
injury, when, in fact,
his diabetes-related kidney failure and vision loss, among other non-accident related conditions, prevent
him from working. The physician gated the Clamant’ s “damed auditory hdlucinations are quite
atypica and are clearly an atempt to smulate psychopathology, in an gpparent attempt to support this
clam.” Dr. Head concluded “Mr. Almanzar’ s psychiatric examination revedled essentidly normd find-
ings, asde from his higtrionic persondity trains and his attempts to feign psychopathology and
misrepresent hishistory....” Dr. Head diagnosed Mr. Almanzar with maingering and stated the
Claimant was attempting to smulate psychopathology for the purposes of hisclam. The physician dso
diagnosed a phase of life problem and opined the Claimant does not suffer from post traumatic stress
disorder. The physcian opined the Claimant sustained no permanent or psychiatric condition or
disahility related to the May 14, 1991 accident. He stated “whatever transent emotiona complaints
Mr. Almanzar may have initidly experienced, as aresult of the May 14, 1991 work injury, have
objectively resolved without permanent psychiatric resduds.” The physcian commented the Claimant
“attempted to smulate psychopathology and misrepresent his history, in an apparent attempt to support
hiscam.” The physcian opined the Clamant’s higrionic persondity traits are rooted in his early
childhood experiences. Dr. Head concluded the Claimant does not suffer from a permanent psychiatric
condition or disability related to the May 14, 1991 accident. The physician further opined any
indication for further psychiatric treatment, medication, or work-up as related to the accident. The
physician acknowledged the Claimant’ s origind subjective psychiatric complaints were “likely due’ to
the May 14, 1991 accident. The physician found no reason to impose any psychiatric restrictions on
the Clamant’ s ability to earn aliving or engage in usud and cusomary activities and thought vocationd
guidance was not necessary. Dr. Head stated Mr. Almanzar
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will not, in his opinion, experience any future worsening of his psychiatric status due to his work-related
injury.

Dr. Ferretti dso evaluated the Claimant’ s condition on October 17, 2000. (CX 11). Dr.
Ferretti noted a“ significant worsening” of Mr. Almanzar’ s physical condition. He noted the Claimant’s
rena condition related to diabetes mdlitus had become sgnificantly worse, the Claimant appeared to be
confused, and had difficulty with memory and concentration. Mr. Almanzar was experiencing chronic
pain and difficulty walking and showed evidence of neuropsychologica and memory dysfunction. Dr.
Feretti diagnosed Mr. Almanzar with chronic depression, anxiety, deep disturbance, and phobia. The
physician based his diagnosis of chronic depresson on the Claimant’s deep disorder, lack of energy,
lack of motivation, and depressed mood. (CX 23, pp 25-26). During his deposition, Dr. Ferretti
testified the Clamant’s memory dysfunction was “obvioudy problematic’ on October 17, 2000 and
thus the physician diagnosed a neuropsychologica dysfunction secondary to a closed head injury with
loss of consciousness rather than the possibility of such acondition. (CX 23, p. 24). The physician
testified the Clamant suffers from moderate to severe stress because he suffers from a number of
conditions. (CX 23, p. 28). According to Dr. Ferretti, the May 14, 1991 accident contributed to Mr.
Almanzar’ s stresslevel. (CX 23, p. 28). Dr. Ferretti also diagnosed the Claimant with post-
concussion headaches with dizziness, cervica and lumbaosacra pain, insulin dependent diabetes mdlitus,
and diabetic nephropathy with chronic rena dysfunction. Dr. Ferretti stated Mr. Almanzar must be
consdered totdly and permanently disabled for any meaningful employment due to his deterioration in
physical condition which is secondary to non-accident related conditions such as diabetes mellitus, rend
disease, coronary artery disease, and hypertenson. Dr. Ferretti stated the Claimant’'s May 14, 1991
injuries must be consdered a substantia cause of the Claimant’ s chronic depression athough the
physician thought the deterioration in the Clamant’ s physicd condition was aso meaningful from an
etiologica standpoint. Dr. Ferretti conddered the Claimant to be permanently ill from a psychiatric
gtandpoint and recommended psychiatric treetment and supervision. The physician rated Mr.
Almanzar’s level of functioning at 40 on a 100-point scale. Dr. Ferretti consdered such arating to be
indicative of avery low leve of functioning.

Dr. Mitchdl Steinway was deposed on October 24, 2000. (CX 22). The physician first
discussed his August 6, 1996 examination of the Clamant. Dr. Steinway noted the Claimant’ s neck
was giff on physica examination and the trapezius muscles between the Claimant’ s shoulders and neck
were tender and had abnorma spasm or tightness of the muscle. (CX 22, pp. 8-9). The physician
explained muscle spasms are an abnorma state of contraction of amuscle group and can last for
weeks, months, or years. Dr. Steinway stated muscle spasms may be caused by nerve, spinal cord or
head injuries, aswell aslocd causes such asdirect injury, an infection or atumor. Dr. Steinway dso
testified Mr. Almanzar had clinicad and historica complaints consstent with atear of the right rotator
cuff, agroup of our tendons which help to control the motion of the shoulder. (CX 22, p. 10). The
physician noticed the Claimant had atrophy on the right Sde of the deltoid muscle and the supraspinatus
muscles. The physician explained afinding of atrophy indicates a patient’'s muscles elther are not being
used or are not being stimulated. According to Dr. Steinway, the causes of atrophy can be loca, such
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as when a person’sjoint hurts and the person will not move it, or distant, when nerves compress
muscles

and they dieaway. (CX 22, p. 11). The physician stated gpproximately 50% of the Claimant’s
shoulder motion was missing in 1996. Dr. Steinway stated when he tried to move Mr. Almanzar’ sright
arm out forward from Mr. Almanzar’ storso, he could only lift the arm to 90

degrees, whereas anormal range of motion would be 180 degrees. Dr. Steinway noted that he
considered the range of motion tests he performed on the Claimant to be accurate because they did not
indicate the Claimant was rediricting his ability to move his spine or shoulder in any postion. (CX 22,
p. 15). The physician noted localized tenderness and acomplaint of pain on papation in the area
where the rotator cuff inserts into the top of the humerus. (CX 22, p. 12). On passive motion, the
physician heard a crepitus or grinding sensation, which the physician opined isa sgn of arotator cuff
disease or tear which was congstent with the five-year interva between the accident and the
examination because such afinding usualy develops after severd years. The physician dso noted a
decreased curvature in the lumbar spine on physical examination. The physician explained that afinding
of adraight spina cord is consstent with osteoarthritis and/or cervical disk disease. He stated such a
finding can be caused by muscle spasm or an arthritic change. The physcian determined the Claimant
had 50% loss of the norma lumbar motion for someone hisage. Dr. Steinway noted Mr. Almanzar’s
reflexes were duggish, which indicated he was having some early interference with the muscle group
that was tested reflexively. (CX 22, p. 13). Dr. Steinway consdered such afinding to be an early sign
of nerveroot compresson. Dr. Steinway diagnosed the Claimant with resdua post-traumatic cervica
spine sprain, probable cervica ogteoarthritis, resdua post-traumatic strain of the lumbar spine,
probable lumbar osteoarthritis, and right shoulder rotator cuff tear. (CX 22, p. 15). The physician
explained agprain isan “injury or force gpplied to ligaments, tendons, and muscles to disrupt the norma
anatomy of that structure and to cause them to hedl in an abnorma pogtion that aters the mechanics of
the jointsinvolved. The physician Sated a sprain resultsin a stretched or partidly torn muscle which
hedls with scar tissue and may entrap nerve fibers, thus permanently dtering the muscle and impairing
the functioning of the muscle. (CX 22, p. 16). Dr. Steinway tetified that Mr. Almanzar had pre-
existing osteorarthritis of the spine because x-ray reports very closein timeto the May 1991 accident
showed radiologica signs of ostecarthritis and because he noted findings consi stent with osteoarthritis
on clinica examination of the miner. Specifically, the physcian stated thet in his eighteen years of
clinica experience, an individua who has restricted cervicad spine motion, passively, in multiple planes,
complaints of persstent neck pain; and a sraightening of the cervicad curvature or cervica lordoss, will
have cervica osteoarthritic changes on x-ray. (CX 22, p. 17). Dr. Steinway stated the effect of a
gorain can be different where an individud suffers from osteoarthritis of the cervica and lumbar spine,
The physician explained osteoarthritis causes stiffness and resulting abnormal functioning of the back
and neck. He gtated if soft tissue abnormadities to muscles and ligaments are superimpaosed on the bony
abnormalities, it will exacerbate and accelerate the disability or abnorma function that the individua
dready had from the bony injury. (CX 22, p.16-17). The physician concluded Mr. Almanzar’s
orthopedic conditions are permanent in nature and that the Claimant was permanently and totaly
disabled from an orthopedic standpoint for his usud work as awelder and alongshoreman. (CX 22, p.
17).
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Dr. Steinway testified that he examined the Claimant again on February 10, 1998. (CX 22, p.
18). The physician noted the same physicd findings he noted during the 1996 examination. The
physician dso noted an additiond finding of arophy in the left thigh versus theright
thigh. (CX 22, p. 21). Dr. Steinway stated atrophy of the left thigh can be caused by ajoint problem
in the hip, knee, or ankle. The physician stated it was more likely the atrophy represented amild nerve
root compression in the sciatic area. Dr. Steinway noted the atrophy was only 1 centimeter which is
the lowest amount that can be measured in the office, however, he felt atrophy was present. (CX 22,
p. 22). The physician dso noted the Clamant was waking with an abnorma gait. Mr. Almanzar was
hunched over a bit with historso bent forward about 20 degrees.  The physician aso noted a decrease
in straight leg raising, and some bursal thickening around the right shoulder. Thus, Dr. Steinway testified
there was a“small but definite degree of increased abnormd physicd findingsin 1998 versus 1996.”
Dr. Steinway made the same diagnoses he made during the 1996 examination. (CX 22, p. 23). The
physician again opined Mr. Almanzar istotaly and permanently disabled from his usud work activity as
awelder and alongshoreman, noting that the Claimant’ s orthopedic condition was “essentidly the
same.”

Dr. Steinway testified he dso examined Mr. Almanzar on January 4, 2000. (CX 22, p. 24).
The physician stated he found no sgnificant changes concerning the cervica spine, thoracic pine,
lumbar spine or right shoulder since the 1998 examination. (CX 22, p. 25). The physician’s diagnoses
and opinion as to the nature and extent of the Claimant’ s orthopedic disability stayed the same. The
physician reviewed additional medical records on January 28, 2000, but those records did not dter his
opinions. Dr. Steinway opined that the injuries the Claimant sustained during the May 1991 accident
aggravated and accelerated the Claimant’ s pre-existing osteoarthritis of the neck and back; however,
the physician noted the osteoarthritis was not symptometic & the time of the injury. Dr. Steinway
further opined the accident “ aggravated and accelerated pre-existing cervica disk disease and
osteoarthritis, causing it to become symptomatic and interfere with upper and lower extremity
orthopedic function and aso was the sole contributor to the severe injury of the right shoulder, causing
the right shoulder to become dysfunctiond.” (CX 22, p. 27). Thus, Dr. Steinway concluded the
orthopedic injuries are a substantial contributing factor to the Claimant’ s tota orthopedic disability.

On cross-examination, Dr. Steinway distinguished the diagnosis of a patient from the
assessment of a patient’ s disability, stating the two are independent. (CX 22, p. 30). He Stated the
history a patient gives him does not materidly affect the amount of disability he will find because a
finding of orthopedic disahility is based on a patient’ sinability to perform certain maneuvers, i.e.
walking, sitting, bending, moving ajoint, etc. The physcian stated his reports do not indicate and he
does not recdl the Claimant being uncooperative or exaggerating his condition. (CX 22, p. 33). When
asked whether psychiatric medication Mr. Almanzar was taking would have affected his reflexes, Dr.
Steinway stated he would have to know the exact medication becauise psychotropic medications
generdly do not dampen the peripherd reflexes of thearmsand legs. (CX 22, p. 35). The physician
dated the cervical spine injury could also affect the Clamant’ sarm reflexes. (CX 22, p. 36). He
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explained if there is nerve compression of the sixth or seventh cervicad nerveroat, it will make the
biceps and triceps reflexes at the elbow

duggish. However, Dr. Steinway found no other evidence of nerve root compression in the cervica
goine. Hedid not review the actud x-ray films upon which he based the osteoarthritis diagnosis. (CX
22, p. 39). The physcian dso was not aware of any MRI studies performed on the Claimant’s cervical
and lumbar spine.

Dr. Steinway acknowledged he isthe only physician of record who diagnosed a right rotator
cuff tear and Stated the other orthopedic physicians missed the diagnosis. (CX 22, p. 42). The
physcian testified that he related the persstent muscle spasm to the Claimant’ s accident because the
accident caused the injuries which caused aggravation and acceleration of the Claimant’s disk disease
and osteoarthritis and secondarily by nerve compression to various muscles.

(CX 22, pp. 47-48). The physician sated the muscle spasm is another symptom of nerve root
compression because the atrophy of the deltoid and supraspinatus muscles could be caused by nerve
root compression over time or by disuse of the muscle. (CX 22, p. 48). Dr. Steinway initidly stated
Mr. Almanzar’ s orthopedic conditions prevent him from working; however, the physcian dso stated
that “from an orthopedic point of view, if ajob could be structured so that he would not have any heavy
lifting, he would be able to get up from a bench type Stuation ten minutes every hour to wak around
and dretch, that he would not have to use his right upper extremity repetitively in an overhead manner,
it is possible that some light duty job could be constructed” for the Claimant. (CX 22, pp. 51-52). The
physician testified Mr. Almanzar had not met maximum medica improvement the last time he saw the
Clamant; however, the physician aso stated based on his experience, he does not suspect that Mr.
Almanzar’ s condition is “going to improve to a degree that will dlow him to perform as aworking unit
onaregular bass” (CX 22, p. 54). Dr. Steinway aso stated the fact that Mr. Almanzar did not lose
consciousness for aweek during his hospital stay in May 1991 does not change any of his opinions with
regard to the reiability of hisexamination or hisfindings and opinions. (CX 22, p. 57). The physician
dated that assuming the Claimant declined any further medica trestment or testing with regard to his
right shoulder, then the date of maximum medicd improvement asto that injury would be the firgt time
Dr. Steinway examined Mr. Almanzar on August 6, 1996. (CX 22, p. 58). The physician admitted it
is possible that the Clamant could have reached maximum medica improvement prior to that dete.

(CX 22, p. 58).

Counsdl for the Employer deposed Dr. Head on November 8, 2000. (EX 15). Dr. Head is
board-certified in neurology and psychiatry. The physcian stated the Claimant’ s psychiatric
examinaion reveded essentidly norma findings asde from some dramatic flaresin his persondity and
adde from his attempting to use a history of hdlucinations and ddusions to feign psychopathology and
his tendency to misrepresent his history regarding physical condition. Dr. Head explained his Axis One
diagnosis of the Clamant was malingering, or a conscious attempt to Smulate pathology in order to
obtain subgtantid materia gain. The physcian identified severd factors that are indicetive of a
malingerer: 1) medicd/legd presentation of a case; 2) fallure to participate in or cooperate during the
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examination process; 3) presence of a sociopathic persondlity disorder; and 4) disparity between the
examination findings and objective tests and

the patient’s own claims. Dr. Head stated dmost everyone satisfies criterion 1. Asfor criterion 2, he
dated he could not say Mr. Almanzar met the criterion because Mr. Almanzar cooperated with him
during the course of his examination. The physician dso Sated ther€ s no evidence the

Claimant spent time in jail or broke the law. According to Dr. Head, Mr. Almanzar clearly met
criterion 4 because Mr. Almanzar repeatedly complains of neurologica symptoms and emotiona
problems despite the fact that no evidence of such conditions has been revealed during examinations by
other psychiatrists or during Dr. Head's examination. Dr. Head explained he aso diagnosed the
Clamant with a phase of life problem, which means Mr. Almanzar is gppropriately concerned about his
diabetes. Dr. Head' s axis 2 diagnosis notes higtrionic or dramatic persondity traits manifested by a
tendency to exaggerate and smulate psychopathology. The physician stated his axis three diagnoses
refer to the Clamant’s physical condition. Dr. Head's axis 5 diagnos's was based on everything the
patient told him. Dr. Head testified the GAF rating of 70 was approximately normd rating. Dr. Heed
concluded the Claimant may have had someinitid emaotional complaints rdative to hisinjury, but found
no objective evidence of a peragtent psychiatric condition from the injury. Dr. Head also concluded
Mr. Almanzar is not disabled from a psychiatric sandpoint. Dr. Head felt there was noted there was
no need for Mr. Almanzar to resume psychiatric trestment. Dr. Head also identified the reports he
reviewed from Dr. Mendel son and stated those reports confirm his conclusions. He noted Dr.

Mendel son repeatedly noted the disparity between the Claimant’ s objective findings and subjective
complaints. Dr. Head reviewed Dr. Cadtillo’s September 5, 1996 report and stated the report
indicated the Claimant had not been treated by Dr. Cadtillo since that time. Dr. Head further testified
Dr. Feretti’s April 22, 1996 report did not alter his conclusions. Dr. Head stated Dr. Feretti’s
gpproach was that “if the patient saysit, it must be true unless we find differently or can prove
differently.” Dr. Head explained his Axis One diagnosis of the Claimant was maingering, or a
conscious atempt to Smulate pathology in order to obtain primary gain.

During his November 13, 2000 deposition, Dr. Eisengtein stated the Claimant’s chronic
obstructive pulmonary disease is amateria contributing factor to histota disability. (CX 23). The
physician testified Mr. Almanzar istotaly disabled and can no longer work in any occupation. Dr.
Eisengtein dso attributed Mr. Almanzar’s condition to his exposure to dirt, dust, fumes, and other
noxious substances at Brady Marine.  The physician stated prolonged exposure to welding fumes done
can cause chronic obstructive pulmonary disease. Dr. Eisengtein further testified such substances would
have aggravated and accelerated Mr. Almanzar’' s preexisting condition. Dr. Eisengtein attributed the
Claimant’s condition to his employment a Brady Marine even though Mr. Almanzar worked as a
welder for Union Dry Dock for gpproximetely fifteen years and worked as awelder for Brady Marine
for three to four years. On cross-examingtion, the physician attributed Mr. Almanzar’ s work-related
pulmonary condition to his employment as awelder for both Union Dry Dock and Brady Marine. Dr.
Eisengtein did not congder giving Mr. Almanzar a 10% imparment rating under the AMA guiddines
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even though the Claimant was four points away from anorma reading.? Dr. Eisengtein relied upon Mr.
Almanzar’ s higtory, physica examination, and x-ray in making such a determination. On cross-
examination, Dr. Eisengtein was asked about the source of the exposure history listed in the 1994
report; however, as noted above, the 1994 report did not discuss the Claimant’ s occupationa exposure
history. Dr. Eisengtein dso testified the accuracy of pulmonary function study valuesis not affected by
the fact that a patient receives kidney didyss or suffers from heart disease. Dr. Eisenstein opined Mr.
Almanzar can perform other jobs, from a pulmonary standpoint, as long as the work environment is free
from pulmonary irritants.

During his November 27, 2000 deposition, Dr. Ferretti opined the psychiatric problems he
described are permanent in nature; however, he offered the cavedt that there are many factors
contributing to the Claimant’s condition. The physician Stated “there’ s no question [the Claimant] can
do nowork.” The physician opined the May 14, 1991 accident is a substantia contributing factor in
the Clamant’ s disability and his inability to return to work. Dr. Ferretti recommended further
psychiatric trestment for the Claimant, including a neuropsychologica battery. The physician dso
opined the May 14, 1991 accident is a substantial contributing factor to the Claimant’s psychiatric
problems, including his depression. Thefirst time Mr. Ferretti evaluated the Claimant it was at the
request of CIGNA,; the second time it was a the request of the Clamant’s counsd. The physician
acknowledged putting the footnote in his second report because he was concerned about the
Clamant’' struthfulness. He stated he found the Claimant to be dramatic and higtrionic. Dr. Ferretti
admitted he thought malingering was “amgor concern” in Mr. Almanzar’s case. Dr. Ferretti Sated
Mr. Almanzar exhibited fewer behaviors congstent with malingering during his second evauation of the
Clamant. The physician explained the Claimant was soft spoken, was not histrionic, and stated he had
fewer of the unusua symptoms Dr. Ferretti asked him about. Dr. Ferretti opined the Claimant’ s rend
illness plays a subgtantia part in the Claimant’ s psychiatric disability. The physician did not fed he
could gpportion the Claimant’ s disability to his various conditions because it would be speculétive to do
0. The phydcian opined thet if Mr. Almanzar only suffered from his non-work-related illnesses, he
thinks the Claimant would till be disabled from a psychiatric sandpoint. On re-direct examination, the
physician states the deterioration in the Claimant’ s non-work-related conditions occurred after hisfirst
examinaion in 1996 and that he thought the Claimant was disabled from
apsychiatric sandpoint in the 1996 evauation. The physician then admitted he did not categoricaly
conclude the Claimant was disabled from a psychiatric standpoint. He did state, however, that Mr.
Almanzar could not work as a painter or welder because of his depression.

Counsdl for the Employer deposed Dr. Nehmer on December 1, 2000. (EX 14). Dr. Nehmer
is board-certified in orthopedic surgery. The physician testified he performed an examination on the
Clamant on May 25, 2000. The physician testified his dinicad examination of the Clamant focused
upon his neck, back and right shoulder. Based on his review of the records,

2The AMA guidelines provide that in terms of a one-second forced expiratory volume, the 10-25% disability
classification encompasses FEV 1 values from 60-79% of predicted.



- 26 -

the physician stated the Claimant’ s ability or range of motion he exhibited in his neck was not cons stent
with the injuries he sustained in the work accident. Dr. Nehmer stated he has seen patients with neck
fractures, multiple disk herniations and neck tumors who are able to move their necks more than Mr.
Almanzar did. He stated thereis“redly amost no explanation of having thet little motion in your neck.”
Dr. Nehmer aso noted he found no atrophy in the Claimant’s upper or lower extremities. The
physician explained problemsin the neck can result in arophy in the upper extremities and problemsin
the back can result in atrophy in the lower

extremities. The physician found Mr. Almanzar to have better than average muscle tone in his body.
He dtated if one has asgnificant los of mation and the amount of pain Mr. Almanzar was exhibiting, the
person would be expected to have a very sgnificant amount of atrophy because one would not use an
extremity if he or she could not do so. Dr. Nehmer found no spasm on neck palpation and stated he
would only expect to find such weeks or possibly even months after an injury, but not years afterward.
Dr. Nehmar reiterated his diagnoses of cervicd drain, lumbar strain, and right shoulder sprain caused
by the 1991 accident. The physician opined the Claimant had completely recovered from those
injuries. Dr. Nehmer concluded the Claimant could work as a welder from an orthopedic standpoint.
The physician indicated he consdered the work of a

welder to be “heavy” work. Dr. Nehmar stated the Claimant requires no further testing or treatment for
his orthopedic injuries. The physician didn’t record the results of other range of motion tests such as
the tests for flexion, extenson, and tilt. Dr. Nehmer noted his report references aright shoulder strain
rather than sprain, but stated it should have read right shoulder sprain. Dr. Nehmer explained a sorain
isof aligament whereas atrain is of a muscle; however, he stated both terms refer to a soft tissue
injury. Dr. Nehmer did not perform tests of interna and externa rotation on the right shoulder and
these tests are some of the clinical tests used to determine whether someone has atear of the rotator
cuff. Dr. Nehmer admitted not everyone who has subjective complaints without objective findingsis
guilty of symptom magnification. The physician explained that he thought Mr. Almanzar was engaging in
symptom meagnification because of the way he described hisinjuries, the way he attempted to move
various body parts when asked to do o, the Claimant’ sfacid expressions, his reactions when Dr.
Nehmer touched him in certain places, i.e, saying it hurts alot, but no involuntary motion or reflex facid
reaction one would normaly get with a person who has just experienced something painful to them. Dr.
Nehmer did not suspect the Claimant had atorn right rotator cuff. He Stated if an orthopedist suspects
atorn rotator cuff, the physician should order a diagnostic test such as an MRI to determine the pre-
sence of such acondition. He stated a diagnosis of atorn rotator cuff cannot be made without the
benefit of adiagnogtic test. Dr. Nehmer stated he saw no evidence of decreased lordosis or nerve root
compression in the cervica or lumbar spine. Dr. Nehmer examined the Claimant without the benefit of
any diagnogtic films, but stated a cervica spine x-ray in the Elizabeth General Medica records and a
lumbar spine x-ray in Dr. Hutter's June 17, 1991 report did not change his opinions.

Counsd for the Employer deposed Dr. Friedman on December 4, 2000. (EX 16). Dr.
Friedman testified he obtained the Claimant’ s histories from the transcript of the Claimant’s deposition.
Dr. Friedman stated that he noted no wheezes, rdes or a prolonged expiratory phase during his
examination of the Clamant. The physician explained that a person who has raes has afairly sgnificant
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obstruction, athough he acknowledged a person can have an obstruction without rales. Dr. Friedman
aso administered a pulse oximetry test during the January 2000 examination to determine the level of
oxygen saturaion in the Clamant’s hemoglobin. Mr.

Almanzar’ s saturation was 98% of predicted, or normal, according to Dr. Friedman. Dr. Friedman
dated the fact that Mr. Almanzar’ s saturation was 98% excludes the possibility of

respiratory insufficiency. The physcian dso administered a pulmonary function study which

showed a redtrictive defect rather than an obstructive defect. Dr. Friedman stated an individua with
Mr. Almanzar’ s type of occupational exposure can suffer from chronic obstructive lung disease, an
impairment which Dr. Friedman congders to be obstructive in nature rather than retrictive. Dr.
Friedman stated the Claimant’ s forced vitd capacity vaues could be the result of the fluid overload on
his lungs due to his prior pulmonary edema. Dr. Friedman noted a reduction in forced vital capacity
occurs when people have interdtitial lung disease and that interdtitia lung disease must be diagnosed by
chest x-ray. Dr. Friedman interpreted the Claimant’ s chest x-ray as showing no evidence of interdtitia
fibrogs or pulmonary edema. He found no pleura disease and no pleurd effuson. Dr. Friedman
gtated Dr. Eisenstein’s August 18, 1994 pulmonary function study does not indicate the presence of
chronic obstructive pulmonary disease because the indices that show obstruction, particularly the FEF
vaue, were normd. Dr. Friedman explained the FEF represents the flow rates in the mid lungs and that
Mr. Almanzar’ s flow rate was 103% of predicted. Dr. Friedman explained the FEV1/FVC “is another
indice (sc) of obgtruction” and stated Mr. Almanzar’ s ratio was 94.39 which does not indicate obstruc-
tion. (Tr. 16). Dr. Friedman stated the Claimant has a mild chest restriction according to Dr.
Eisengtein’s 1994 pulmonary function study. The physician stated the FEV 1 vaue reported on Dr.
Eisengtein’s study of 76% of predicted is not an indication of chronic obsiructive pulmonary disesse.
He explained that the percentage and not the FEV1 value itsdf determines whether an individua has an
obstruction. During his depostion, Dr. Friedman reviewed an April 11, 2000 pulmonary function
study and again opined the Claimant does not suffer from chronic obstructive lung disease. Dr.
Friedman explained al of the Clamant’s flow rates were normal, but acknowledged the Claimant had a
reduced FEV1. Dr. Friedman sated a any time the fluid overloads within the Claimant’ s lungs would
dter the forced vital capacity value. The physcian stated that in his opinion, Mr. Almanzar’ s exposures
from hiswork as awelder did not cause obstructive lung disease. Dr. Friedman sated that from a
respiratory standpoint, Mr. Almanzar would be able to do moderate to strenuous work, provided he
did not suffer from dl of the other conditions he has. Dr. Friedman opined the Claimant is disabled
from working when dl of his conditions are considered. Dr. Friedman aso reviewed records from
Pdisades General Hospital documenting Mr. Almanzar’ s October 1998 hospitaization. Dr. Friedman
testified Mr. Almanzar does not need any medica treatment for awork- related pulmonary condition.

On cross-examination, Dr. Friedman explained that Mr. Almanzar’ s varying degrees of fluid
overload result in his reduced forced vita capacity values. Dr. Friedman admitted he had no
information indicating Mr. Almanzar had a problem with fluid overload in 1994, the year of Dr.
Eisengtein’ sfirgt pulmonary function study. Dr. Friedman stated welding fumes can cause obstruction
and in high enough concentrations can dso cause redtriction. The physician stated that had Mr.
Almanzar ended hiswelding career because he could not bresthe, there would be a very strong case
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that the fumes caused a disahility; however, Dr. Friedman noted Mr. Almanzar’ s welding career was
terminated due to the accident and not breathing problems. Dr. Friedman stated the percentage of the
Clamant’ stota disability that is attributable to his respiratory condition isless than 10%. Dr. Friedman
attributed the Claimant’ s respiratory disability not to

the Clamant’ s lung disease but to the varying fluid overloads in an individua who undergoes diadyss.
Dr. Friedman testified that dinicdly, on pulmonary function studies, Mr. Almanzar shows a moderate
redtrictive lung disease. Dr. Friedman stated he cannot identify, with a reasonable degree of medica
certainty, the cause of Mr. Almanzar’ s restrictive lung diseasein 1994.

Vocationa Evidence

CharlesKincaid, Ph. D., CRC, ATP, performed a vocationd evaluation and earning capacity
analysis on Mr. Almanzar on October 31, 2000. (CX 21). Inareport dated November 8, 2000, Mr.
Kincaid concluded that prior to the May 14, 1991 accident, Mr. Almanzar had the capacity to perform
592 of the 1,949 most frequently hired for jobs in the state of New Jersey in 2000. The pre-injury job
matches included 8 clericad/sdes postions, 4 agriculturd pogtions,

93 processing positions, 161 machine trade positions, 163 bench work positions, 58 structural
positions and 42 miscdllaneous jobs. Mr. Kincaid determined that Mr. Almanzar’ s profile did not
match any of these job titles after the injury, thusindicating “total dimination of persona accessto the
labor market.” Mr. Kincaid stated such afinding is consstent with the Claimant’s severdy diminished
functiona capacities of his back, neck, shoulder, eyesight, and stamina, combined with the Clamant’s
continuing medical involvement, educationa level and work history. Mr. Kincaid stated Mr. Almanzar
is not agood candidate for deriving benefit from vocationa rehabilitation services because heis not
medicaly stable and does not have the capacity to work an 8 hour day. Mr. Kincaid stated Mr.
Almanzar experiences functiond limitations

in the area of eyesight, Stting, bending, kneding, and stooping. Mr. Kincaid indicated the Claimant’s
daily functioning may be somewhat improved by the use of assstive technology devices, however, he
opined the devices will not enable the Claimant to return to work asawelder. For Mr. Almanzar’s
gtting limitation, Mr. Kincaid noted a back support pillow or an ergonomic chair is an option which
may dleviate discomfort and extend Sitting time. Mr. Kincaid aso recommended hand-operated
reachers to extend the Claimant’ s ability to reach and retrieve objects or a specialy designed desk or
work areathat places materids and objects within easy reach for use by a person with alimited range
of motion. In regard to the Claimant’s blindness, Mr. Kincaid did not think the Claimant was a good
candidate for learning braille, consdering the Clamant’ s advanced age; however, he noted there are a
variety of devicesthat could assst Mr. Almanzar in hisdaily functioning. With respect to Mr.
Almanzar' s wage-earning capacity, Mr. Kincaid stated the Claimant’ s limited education, seriousness of
his functiona impairments and limited job experience would severdly redtrict the Clamant’ s ahility to
compete for jobs in the New Jersey labor market. Mr. Kincaid reiterated that Mr. Almanzar’ s occupa
tiona base has been redidicaly diminated as a consequence of hisinjuries and resultant
physica/functiond impairments. Mr. Kincaid concluded the Claimant’ s wage earning power

has dso been diminated.
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CONCLUSIONS OF LAW

Jurisdiction/Coverage under the Act

In order for aclaim to be covered by the Act, aclaimant must establish that hisinjury occurred
upon the navigable waters of the United States, including any adjoining pier, wharf, dry dock, termind,
building way, marine railway, or other adjoining area customarily used by an employer in loading,
unloading, repairing, dismantling, or building avessd. 33 U.S.C. 8§ 902(3) and 903(q). In addition to
satidying this Stus test, aclamant must aso satisfy the status requirement by showing that hiswork is
maritime in nature and not specificaly excluded by the Act. See 33 U.S.C. § 902(3), 903(a); Director,
OWCP v. Perini North River Associates, 459 U. S. 297 15 BRBS 62 (1983); P.C. Pfeiffer Co. v.
Ford, 444 U. S. 69, 11 BRBS 320 (1979); Northeast Marine Terminal Co. v. Caputo, 432 U. S.
249, 6 BRBS 150 (1977). Thus, the Stustest limits the geographic coverage of the Act, while the
satus test is an occupationa concept that focuses on the nature of the worker’ s activities. See
Bienvenu v. Texaco, Inc., 164 F. 3d 901 (5th Cir. 1999)(en banc). Even though alongshoreman may
be performing maritime work at the time of the injury, if the longshoreman is not injured within the land
area specified by the LHWCA, heis not covered by the Act. See Jonathan Corp. v. Brickhouse,
142 F. 2d 217, 222 (4th Cir. 1998).

Brady Marine concedes Mr. Almanzar was engaged in maritime employment at the time of the
May 14, 1991 accident, and thus has satisfied the status requirement for jurisdiction under the Act.
However, Brady Marine contends | lack jurisdiction over Mr. Almanzar’ s traumatic injury clam
because the May 14, 1991 accident did not occur a a Situs covered by the Act. As discussed above,
the Act’ s definition of a“stus’ includes not only navigable waters but dso “any adjoining pier, whar,
dry dock termind, building way, marine railway, or other adjoining area cusomarily used by an
employer in the shipbuilding process.” 33 U.S.C. §903(a). Specificdly, Brady argues the Trumbull
Street Facility a which the Claimant was injured is not an “adjoining ared’ within the meaning of
Section 3(8). The Stusinquiry focuses on the relationship between the Trumbull Street Facility and the
nearest navigable waterway. See Lasofsky v. Tickle Eng’ g Works, Inc., 20 BRBS 58, 60 (Oct. 28,
1987), aff'd 853 F. 2d 919 (3d Cir. 1988).

The Benefits Review Board has consdered the following factors in determining whether asteis
an adjoining area within the meaning of the Act: 1) the particular suitability of the site for maritime uses
referred to in the Act; 2) whether adjoining properties are devoted primarily to usesin maritime
commerce; 3) the proximity of the site to the waterway; and 4) whether the Steis as close to the
waterway asisfeagble given dl the circumgatancesin the case. See Lasofsky, 20 BRBS, at 60 (citing
Brady-Hamilton Sevedore Co. v. Herron, 568 F. 2d 137 (9th Cir. 1978)); Arjona v. Interport
Maintenance Co., 31 BRBS 86, 87-88 (1997).
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Brady contends aweighing of these factors indicates the Trumbull Street facility was not an
adjoining area within the meaning of the Act and thus was not a Stus covered by the Act. Contrary to
the Employer’ s assertions, | find aweighing of these factors establishes that Mr.

Almanzar was injured at a Situs covered by the Act. Although the evidence of record does not indicate
the Trumbull Street Facility was particularly suited for maritime purposes, the evidence clearly
edtablishes that the proximity of the Trumbull Street Facility to Port Elizabeth gave Brady Marine an
economic advantage over other ship repairing businesses which are located further from Port Elizabeth.
During 1991, the Trumbull Street Facility was used by Brady Marine in the process of repairing
vessds. (Tr. 67). Danid Muirhead, the current vice-president of Brady Marine, testified that in 1991,
75% of Brady Marine’ swork involved the repair of vessals docked in Port Elizabeth while
approximately 25% of the corporation’s work involved other pier facilities around the world. (Tr. 68).
Mr. Muirhead further testified Brady Marine srepair shop isintegrd to its ship repairing business and
that Brady Marine employees repaired vessels at Port Elizabeth and at the Trumbull Street Fecility.

(Tr. 69, 74, 89). Mr. Almanzar testified he performed the mgjority of his repair work on ships docked
at the port. (Tr. 90). The parties disagree as to the distance between the Trumbull Street Facility and
Port Elizabeth by car. Mr. Almanzar contends the driving distance between the two locations is
gpproximately one and three-fourths miles. (Tr. 20). Mr. Muirhead stated the driving distance
between the two locations is gpproximately four and two-tenths miles. (Tr. 100). Mr. Muirhead
testified the distance by air between the Trumbull Street Facility and Port Elizabeth isless than one mile.
(Tr. 95). | notethat Section 903(a) of the Act does not require that the adjoining facility be exclusvely
or even primarily used for maritime purposes, or that the facility be within a specified disance to the
shore before it will be considered a situs covered under the Act. See Perkinsv. Marine Terminals
Corp., 673 F. 2d 1097 (9th Cir. 1982). Regardless of whether the Trumbull Street Facility was 1.75
miles or 4.2 miles driving distance from Port Elizabeth, the facility was close enough to the waterway to
give Brady Marine an economic advantage over its competitors who were located further away from
the port. Brady Marine employeestraveled to and from Port Elizabeth to repair vessels at the dock
and to transport parts back to the Trumbull Street Facility for repair. Although some of the parts were
somewhat mobile in nature, the proximity of the Trumbull Street Facility to Port Elizabeth obvioudy was
an important factor, despite Mr. Muirhead’ s testimony to the contrary, because 75% of Brady

Marine srepar work involved shipsin Port Elizabeth and because Brady Marine srepair facility was
integra to its ship repairing business.

Another factor which weighsin favor of afinding of jurisdiction under the Act isthe
fact that some of properties located on the way from the Trumbull Street Facility to Port Elizabeth are
maritimein naure. (Tr. 93). Specificaly, Mr. Muirheed testified there are anumber of trucking
companies that transport containers to and from the port which are located between the Trumbull
Street Facility and the entrance to the Sea-Land Termind at Port Elizabeth. (Tr. 96). Mr. Muirhead
testified there were non-maritime commercial and resi- dentia properties near the Trumbull Street
Facility; however, Mr. Muirhead stated that, with the exception of some residentia areas on Dowd
Street, the areas north and east of the Trumbull Street Facility are “dl commercid.” (Tr. 92). | note
that Port Elizabeth is dso northeast of the Trumbull Street Facility. (EX 17). The non-maritime
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commercia businesses are located to the north, and east of the Trumbull Street Facility and residentia
properties are located south, west and northwest of theTrumbull Street Facility on the Hagstrom Map
submitted by the Employer at

the hearing. (EX 17; Tr. 91-96). Moreover, the Trumbull Street Facility was adjacent to the E-Rall
railroad yards operated by Conral. (EX 17). Mr. Muirhead testified that the yard is part of the port
where containers are received by rail for transfer to and from ships. (Tr. 93-94).

The individud who owned Brady Marine when the company was operating out of the Trumbull
Street Facility isnow deceased. Neither the Claimant nor the Employer knows what motivated the
previous owner of Brady Marine to choose the Trumbull Street location. (Tr. 79). Therefore, it is
difficult to determine whether the Trumbull Street Facility was as close to the waterway as possible,
given dl of the circumstances. Mr. Muirhead testified that as an employee of the former owner of
Brady Marine, the former owner expressed concern to Mr. Muirhead about moving the company from
the Trumbull Street Facility to the pier because of the increased cost of rent on the pier.  (Tr. 79).
Such testimony, even if credible, offers no insght as to why the former owner initidly chose the
Trumbull Street Facility. Nevertheless, for the reasons discussed above, | find that consideration of all
of the facts and circumstances, including the four factors discussed above, requires a finding of
jurisdiction under the Act.

Injury Arisng Out of and in the Course of Employment

The parties have stipulated that Mr. Almanzar sustained injuries arising out of and in the course
of hisemployment as aresult of the May 14, 1991 accident. However, Mr. Almanzar also alegeshe
suffers from an occupationa pulmonary condition caused by exposure to dust fumes, asbestos, and
other deleterious fumes and substances while employed a Brady Marine. A person seeking benefits
under the LHWCA has the burden of persuasion by a preponderance of the evidence. See Director,
OWCP v. Greenwich Coallieries, 114 S. Ct. 2241, 28 BRBS 43 (1994). In determining whether Mr.
Almanzar has sustained an injury compensable under the Act, | must consider the relationship between
Sections 2(2) and 20(a) of the Act.  Section 2(2) of the LHWCA defines “injury” as.

accidentd injury or deeth arising out of and in the course of employment, and such
occupationa disease or infection as arises naturally out of such employment or as
naturaly and unavoidably results from such accidentd injury, and includes injury caused
by the willful act of athird person directed againgt an employee because of his
employment.

33 U.S.C. §902(2).
In occupationa disease cases, thereis no “injury” until the accumulated effects of the harmful

substance manifest themsaves and the claimant becomes aware, or in the exercise of reasonable
diligence or by reason of medica advice, should have been aware, of the relationship between the
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employment, the disease, and the disability. Travelersins. Co. v. Cardillo, 225 F. 2d 137 (2d Cir.
1955), cert. denied 350 U.S. 913 (1955); Thorud v. Brady-Hamilton Stevedore Co., et al., 18
BRBS 232 (1987); Geider v. Columbia Asbestos, Inc., 14 BRBS 794 (1981). The Act does not
require that the injury be traceable to adefinite time. The fact that a clamant’ s injury occurred
gradudly over aperiod of time as aresult of continuing exposure to conditions

of employment is no bar to afinding of an injury within the meaning of the Act. Bath Iron Works
Corp. v. White, 584 F. 2d 569 (1st Cir. 1978).

Section 20(a) of the Act, 33 U.S.C. 8 920(a), creates a presumption that a claimant’ s disabling
condition is causdly related to the clamant’s employment. In order to invoke the Section 20(a)
presumption, a clamant must first establish a primafacie clam for compensation under the Act. See
Kelaita v. Triple A Mach. Shop, 13 BRBS 326, 330-31 (1981), aff'd sub nom. Kelaita v.
Director, OWCP, 799 F. 2d 1308 (9th Cir. 1986); Kier v. Bethlehem Steel Corp., 16 BRBS 128
(1984). The clamant must show he or she sustained physical harm or pain and that an accident
occurred in the course of employment, or conditions existed at work, which could have caused the
harm or pain. See Merrill v. Todd Pacific Shipyards Corp., 25 BRBS 140 (1991); Stevens v.
Tacoma Boat Bldg. Co., 23 BRBS 191 (1990). If aclamant establishes a primafacie case, the
clamant’sinjury is presumed to have arisen out of the clamant’s employment under Section 20(a). |
note this Satutory presumption neither dispenses with the requirement that a claim of injury be madein
thefirgt place nor isit asubgtitute for the evidence required to establish aprimafacie case. See
generally, U.S Indus./Fed. Sheet Metal v. Director, OWCP, 455 U.S. 608 (1982), rev' g Riley v.
U.S Indus./Fed. Sheet Metal, 627 F. 2d 455 (D.C. Cir. 1980). Once the presumption is invoked,
the burden of production then shifts to the employer to establish the claimant’ s injury was not caused or
aggravated by the clamant’s employment. See Brown v. Pacific Dry Dock, 22 BRBS 284 (1989);
Rajotte v. General Dynamics Corp., 18 BRBS 85 (1986). The Section 20(a) presumption can only
be rebutted by substantid countervailing evidence that the dlaimant’ s injury was not caused by his
employment. See Sinclair v. United Food & Commercial Workers, 23 BRBS 148, 154 (1989). If
the employer successfully rebuts the presumption, it no longer controls, and | must look at dl of the
evidence of record to determine whether the clamant’ sinjury arose out of and in the course of his
employment with the employer. See, Del Vecchio v. Bowers, 296 U.S. 280 (1935); Volpe v.
Northeast Marine Terminals, 671 F. 2d 697 (2d Cir. 1982).

Prima Facie Case

To edtablish aprimafacie dam for compensation, Mr. Almanzar need not affirmatively
establish a nexus between his employment and the harm he dleges he has suffered. Reather, Mr.
Almanzar must establish only that he sustained physical harm or pain and that an accident occurred in
the course of employment, or working conditions existed, that could have caused the harm or pain. See
Clophus v. Amoco Prod. Co., 21 BRBS 261, 265 (1988). A claimant’s credible subjective
complaints of symptoms and pain can condtitute sufficient proof of the requisite physical harm and the
invocetion of the 20(a) presumption. See, Sylvester v. Bethlehem Seel Corp., 14 BRBS 234, 236
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(1981), aff'd sub nom., Sylvester v. Director, OWCP, 681 F. 2d 359 (5th Cir. 1982). However,
the dlamant’ s theory as to how the dleged injury occurred must go beyond “mere fancy.” See
Championv. S& M. Traylor Bros., 690 F. 2d 285, 295 (D.C. Cir. 1982).

In support of hisdlegation of an occupationa pulmonary condition, Mr. Almanzar has offered
the medica opinion of Dr. Bernard Eisengtein, a physician who is board-certified in internd medicine.
Dr. Eisengtein examined Mr. Almanzar on three occasions®  Dr. Eisengtein diagnosed Mr. Almanzar
with chronic obstructive pulmonary disease.  Specifically, the physician diagnosed Mr. Almanzar with
bronchitis, atype of chronic obstructive pulmonary disease. Inan April 11, 2000 report, Dr. Eisengtein
gated Mr. Almanzar was exposed to noxious fumes and dusts, such as welding fumes, dirt, oil migt,
solvents, exhaust fumes, coolants, and other irritating chemicas, during his employment as awelder at
Brady Marine. During the December 12, 2000 hearing, Mr. Almanzar testified he worked in closed
rooms on ships during his employment with Union Dry Dock, Bethlehem Stedl, and Brady Marine. (Tr.
35). The Clamant stated other workers around him would be burning with acetylene torches which
would produce alot of smoke. (Tr. 36). Mr. Almanzar wore a paper mask while working as a
welder, but stated he bregthed in alot of the smoke and the welding fumes. (Tr. 36). Dr. Eisengtein
attributed the Claimant’s pulmonary condition to the Claimant’ s exposure to dirt, dust, fumes, and other
noxious substances at Brady Marine.  The physician stated prolonged exposure to welding fumes done
can cause chronic obstructive pulmonary disease. Dr. Eisenstein based his diagnosis of chronic
obgtructive pulmonary disease on the Clamant’s physica findings, pulmonary function study, and chest
x-ray. | find Dr. Eisengtein’s opinions sufficient to establish that Mr. Almanzar sustained physical harm
to his repiratory system while working at Brady Marine and that Mr. Almanzar was exposed to
welding fumes which could have caused the respiratory injury from which he suffers. Thus, Mr.
Almanzar has established a primafacie case of injury under the Act.

Rebuttal Evidence

Because | have found the evidence sufficient to invoke the Section 20(a) of the Act, | presume
Mr. Almanzar’s occupational disease was related to his employment a Brady Marine. Brady Marine
may rebut this presumption by presenting “substantial evidence” which ether proves the absence of, or
severs the connection between, the Claimant’ s harm and the conditions in which he worked at Brady
Marine. “Subgtantid evidence’ isthe kind of evidence a reasonable mind might accept as adequate to
support aconcluson. See, Noble Drilling Co. v. Drake, 795 F. 2d 478 (5th Cir. 1986); Travelers
Ins. Co. v. Belair, 412 F. 2d 297 (1<t Cir. 1969). In evauating the medica evidence, | am entitled to
weligh the evidence and draw my own inferences fromit, and | am not bound to accept the opinion or
theory of any particular medica examiner. See Todd Shipyards v. Donovan, 300 F. 2d 741 (5th Cir.
1962).

3The parties have stipulated that Dr. Eisenstein evaluated the Claimant’s pulmonary condition on January
12, 1988 and prepared a report of the examination; however, the report is no longer in existence and is not part of the
record in this proceeding.
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Brady Marine has submitted an examination report and deposition testimony from Dr. Carl
Friedman to rebut Mr. Almanzar’ s alegation of an occupationa pulmonary condition. Dr. Friedman is
board-certified in internal medicine. (EX 12). Dr. Carl Friedman examined Mr. Almanzar once on
January 20, 2000. (EX 6). Dr. Friedman diagnosed a mild to moderate reduction in the Claimant’s
forced vital capacity and stated the reduction was “most likely not secondary to intringc lung disease.”
The physician found no evidence of obstruction.

During his December 4, 2000 deposition, Dr. Friedman opined that Mr. Almanzar does not
suffer from chronic obstructive lung disease because the physician found the Claimant’ s impairment to
be redrictive in nature rather than obstructive. (EX 16). Dr. Friedman thoroughly explained the basis
for his opinion as to the absence of an obstructive impairment. The physician Sated he found no
wheezes, rdes, or aprolonged expiratory phase that would clearly be defined as obstructive. (EX 16,
p. 8). Dr. Friedman aso conducted a pulse oximetry test during the examination which showed the
Clamant’s hemogl obin was 98% saturated with oxygen. (EX 16, p. 10). The physcian sated the
98% saturation level excluded the possibility of respiratory insufficiency, but acknowledged that a
saturation level below 90% would require a physician to consder the possibility of achronic or severe
pulmonary problem. (EX 16, p. 11). Dr. Friedman administered a pulmonary function study during his
January 20, 2000 evduation of
the Clamant. The physician sated the test yielded aforced vita capacity of 61% of predicted and that
al of the other parameters were normd. The physician concluded such results indicated arestrictive
impairment was present. Dr. Friedman explained the FEV 1/FVC ratio was 87%. Dr. Friedman stated
that if Mr. Almanzar’ simpairment were obstructive in nature, the ratio would have been below 75%.
(EX 16, p. 12). Dr. Friedman tedtified that pulmonary edema or varying degrees of pulmonary vascular
congestion can result in areduced forced vitd cagpacity vaue. The physician noted the Claimant had a
higtory of pulmonary edema which required hospitalization and concluded the decreased forced vita
capacity vaues in 2000 could have been caused by the fluid overloads in the Clamant’slungs. (EX 16,
p. 13). Dr. Friedman explained the pulmonary function study administered during his examination of the
Clamant was administered during a period when the Clamant was undergoing didyss. He stated
individuals gain and lose weight between diayses which results in an increase in peripherd edemaas
well as an increase in pulmonary fluid in the lungs. Dr. Friedman aso explained a reduced forced vitd
capacity vaue can be caused by interdtitid lung disease, a condition that the physician thought hasto be
diagnosed by afinding of pulmonary fibrosis on chest x-ray. Dr. Friedman found no evidence of
interdtitid fibrosis on the chest x-ray he interpreted.

During his deposition, Dr. Friedman aso explained why Dr. Eisengein’s August 18, 1994
pulmonary function study does not establish the presence of chronic obstructive pulmonary disease.
(EX 16, p. 15). The physcian explained the most senstive vaue to an obgtruction is the FEF vaue,
Dr. Friedman stated Mr. Almanzar’ s FEF on the 1994 study was 103% of the predicted normd vaue.
(EX 16, p. 16). The physician also stated the FEV 1/FVC vaue dso indicates obstruction. Mr.
Almanzar’ s ratio was 94.39%, which meant Mr. Alamanzar bresthed out  94.39% of histotal forced
vital capacity in one second. Dr. Friedman stated such aratio does not indicate an obstruction. Dr.
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Friedman acknowledged Mr. Almanzar has areduced FEV 1 value, but stated the FEV1 valueisa
function of the Clamant’ stotd lung capacity. (EX 16, p. 17). The physcian explained thet if an
individua has atotd reduction in forced vitd capacity, the individud’s FEV 1 vaue will aso be reduced.
The physician sated it is the FEV 1/FV C rdtio that indicates whether an individud has a pulmonary
obstruction. Dr. Friedman aso disagreed with Dr. Eisengtein’s opinion that afinding of increased
bronchovascular markings on chest x-ray supports adiagnosis of chronic obstructive pulmonary
disease. (EX 16, p. 18). Dr. Friedman stated afinding of increased bronchovascular markingsis a
“very nonspecific’ finding. According to Dr. Friedman, increased bronchovascular markings can occur
in individuas who have pulmonary congestion for any reason. He sated a diagnosis of chronic
obgtructive pulmonary disease must be made by pulmonary function tests, unless an individud suffers
from advanced emphysema, which, according to Dr. Friedman, would be obvious on a chest x-ray.
(EX 16, p. 19). Because Dr. Friedman thoroughly explained how the medicd findings support his
diagnosis of aredtrictive impairment rather than Dr. Eisengtein’s diagnosis of an obstructive impairment,
| find Dr. Friedman’s opinion congtitutes substantia evidence to rebut the presumption that Mr.
Almanzar’ s pulmonary condition arose out of and in the course of his employment with Brady Marine.

Industrial Causation

Because Brady Marine has rebutted the Section 20(a) presumption, | must now look at al of
the evidence of record to determine whether Mr. Almanzar has established that he suffers from an
injury within the meaning of the Act. Prior to the United State’ s Supreme Court’ s opinion in Director,
OWCP v. Greenwich Collieries, (Maher Terminals), 512 U.S. 267 (1994), the “true doubt” rule
gpplied to the adjudication of benefits claims under the Act. The rule required a factfinder to resolve
doubtful questions of fact in favor of an injured employee. See Parsons v. Director, OWCP, 619 F.
2d 38, 41 (9th Cir. 1980). Thus, the true doubt rule placed aless stringent burden of proof on a
clamant than the preponderance of the evidence standard applied in civil suits. See Noble Drilling Co.
v. Drake, 795 F. 2d 481 (5th Cir. 1986). If the evidence were in equipoise on a particular issue, the
true doubt rule enabled a clamant to prevail on that issue. In Greenwich Collieries, the Supreme
Court held that an injured worker seeking compensation under the Act must prove the eements of his
claim by a preponderance of the evidence.* As Brady Marine has rebuitted the presumption of industrial
causation, Mr. Almanzar now bears the burden of proving causation by a preponderance of the
evidence. Thus, if inweighing dl of the evidence, | find it to be evenly balanced as to the issue of
causation, Mr. Almanzar will not prevall.

Dr. Eisengtein examined Mr. Almanzar on three occasions, wheress, Dr. Friedman examined
Mr. Almanzar on one occason. Two of Dr. Eisengtein’s examinations are documented in written
reports which have been submitted into evidence. The physician diagnosed chronic obstructive

4| note the Benefits Review Board held in Holmes v. Universal Maritime Servs. Corp., 29 BRBS 18, 21
(1995), that “the Supreme Court’s decision in Greenwich Collieries did not discuss or affect the law regarding the
invocation and rebuttal of the Section 20(a) presumption.”
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pulmonary disease based on the decreased FEV 1 values noted on August 11, 1994 and April 11,
2000 pulmonary function studies, afinding of scattered areas of expiratory wheezing on physicad
examination, and August 11, 1994 and April 11, 2000 chest x-rays which the physician interpreted as
showing increased bronchovascular markings. (CX 18, 24). Dr. Friedman diagnosed Mr. Almanzar
with amild to moderate retrictive impairment after examining the Claimant on January 20, 2000. (EX
6). Dr. Friedman found no evidence of obgtructive lung disease. In diagnosing aregtrictive imparment,
Dr. Friedman relied upon the absence of any wheezes, raes, or prolonged expiratory phases on
physca examination, a pulse oximetry test, a pulmonary function study and a chest x-ray. (EX 6, 16).

There are severd reasonswhy | find Dr. Eisengtein’s opinion insufficient to establish that Mr.
Almanzar suffers from a pulmonary condition arisng out of and in the course of his employment at
Brady Marine. Firgt, Dr. Friedman, aphysician who is aso board-certified in internal medicine, has
attacked each of the bases for Dr. Eisenstein’ s diagnosis of chronic obstructive pulmonary diseasein a
well-reasoned and well-documented manner. Dr. Eisenstein stated the April 11, 2000 and August 11,
1994 pulmonary function studies supported a diagnosis of an obgtructive impairment because the FEV 1
vaues for both studies were less than 80% of the predicted. (CX 24, p. 14). The study Dr. Eisengtein
conducted during the August 11, 1994 examination yielded an FEV1 of 75% of predicted, an FVC
value of 65% of predicted and an FEV1/FVC ratio of 94.39. (CX 18). The pulmonary function study
test administered on April 11, 2000 yielded an FEV 1 of 73% of predicted, an FVC of 70% of
predicted, and an FEV1/FVC ratio of 84.6. Dr. Eisenstein considered any FEV 1 value below 80% of
predicted to be abnorma and diagnostic of an obstruction. (CX 24, p. 14). Dr. Friedman disagreed
with Dr. Eisengtein’ s assartion that the FEV 1 vaue indicates whether someone suffers from an
obgtructive pulmonary condition. (EX 16, p. 17). The physcian sated if an individua has atota
reduction in forced vita capacity, which Dr. Friedman acknowledged the Claimant had, the individud’s
FEV1 will dso bereduced. Dr. Friedman sated the FEV 1 vaue is Smply afunction of the Clamant’s
total lung capacity. Dr. Friedman testified the FEV1/FVC ratio and the FEF25/75 values are the most
“sengtive’ indicators of an obgtructive impairment. (EX 16, p. 16). The physcian testified the FEF
25/75 value on the 1994 study was 103% of predicted and stated than an individua who suffers from
an obgtructive condition “would never have anything closeto that.” However, Dr. Friedman did not
comment on the FEF 25/75 vaues for the pulmonary function study he administered on January 20,
2000 or the study conducted during Dr. Eisenstein’s April 11, 2000 examination. The studiesyielded
FEF 25/75 vaues of 73% of predicted and 83% of predicted respectively, which are sgnificantly lower
than the 103%° vaue Dr. Friedman indicated was normd. Nevertheless, Dr. Friedman aso stated the
FEV1/FVC ratio is another indicator of pulmonary obstruction. Specifically, the physician stated if an
individua has obgtructive lung disease, the individud’ s ratio would be less than 75%. Mr. Almanzar’'s
FEV I/FVC ratio was 84.6% on the April 11, 2000 study, 87% on the January 20, 2000 study, and
94.39% on the August 11, 1994 study. (CX 18)(EX 6). Dr. Friedman aso disagreed with Dr.

51 note the correct FEF value for the 1994 study was 102% of the predicted normal value rather than 103%.
(CX 18).
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Eisengtein that afinding of increased bronchovascular markings on chest x-rays are supportive of a
diagnosis of chronic obstructive pulmonary disease. (EX 16, p. 18). The physician characterized such
a

finding as “very nongpecific’ and stated chronic obstructive pulmonary disease must be diagnosed by
pulmonary function tests, unless the patient suffers from advanced emphysema, which would be obvious
on achest x-ray, according to Dr. Friedman. Dr. Friedman interpreted a January 20, 2000 chest x-ray
as showing no evidence of interdtitid fibrosis. Dr. Eisenstein noted the presence of scattered areas of
expiratory wheezing during his August 1994 and April 2000 examinations of the Claimant. However,
Dr. Friedman found no rales, wheezes, or prolonged expiratory phases during the April 11, 2000
examination.

Second, | accord greater weight to Dr. Friedman’s opinion as to the absence of an obstructive
impairment and the presence of aredtrictive impairment because Dr. Friedman thoroughly explained
how the pulmonary function study evidence supported his concluson. Dr. Eisensein smply stated the
FEV 1 vadue indicates whether an individua suffers from a pulmonary obstruction and never explained
how the other vaues such asthe FVC, the FEF, and the FEV 1/FV C ratio supported his diagnoss.
Moreover, Dr. Friedman aso supported his diagnosis with a pulse oximetry test which he stated was
not indicative of an obgtructive imparment.

Because Dr. Friedman's opinions cast serious doubt on the vdidity of Dr. Eisengtein’s diagnosis
of an occupationa pulmonary condition and because Mr. Almanzar bears the burden of proving the
exigence of an injury arisng out of and in the course of his employment, | find Dr. Eisenstein’s opinion
insufficient to establish the existence of such an injury by a preponderance of the evidence.
Consequently, | find Mr. Almanzar has failed to establish by a preponderance
of the evidence that he suffers from chronic obstructive pulmonary disease arising out of and in the
course of his employment with Brady Marine.

Nature and Extent of Disability

As discussed above, Mr. Almanzar received temporary totd disability benefits from the
Employer from May 15, 1991 through April 26, 1996 for injuries arising out of the May 14, 1991
accident at the Employer’s Trumbull Street Facility. The Claimant is now seeking either permanent
totd disability benefits or permanent partia disability benefits based on those injuries.

Disability is defined under the Act as an “incgpacity to earn the wages which the employee was
recalving at the time of the injury in the same or any other employment.” 33 U.S.C. §902(10).
Therefore, for the Claimant to receive a disability award, an economic loss coupled with aphysicd
and/or psychologica impairment must be shown. See Sproull v. Stevedoring Servs. of America, 25
BRBS 100, 110 (1991). Thus, disability requires acausal connection between aworker’s physica
injury and his or her ingbility to work. Disahility is usudly addressed in terms of its nature (permanent
or temporary) and its extent (tota or partid).
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The extent of disability isan economic concept. See New Orleans (Gulfwide) Stevedores v.
Turner, 661 F. 2d 1031, 1038 (5th Cir. 1981); Quick v. Martin, 397 F. 2d 644, 648 (D.C. Cir.
1968). Thus, in order for a claimant to receive an award of compensation, the evidence must
edtablish that the injury resulted in aloss of wage earning capacity. See Fleetwood v. Newport News
Shipbuilding and Dry Dock Co., 776 F. 2d 1225, 1229 (4th Cir. 1985); Soroull v. Sevedoring
Servs. of America, 25 BRBS 100, 110 (1985).

The traditional method for determining whether an injury is permanent or temporary isthe deate
of maximum medica improvement. See Turney v. Bethlehem Steel Corp., 17 BRBS 56, 60 (1985);
Sevensv. Lockheed Shipbuilding Co., 22 BRBS 155, 157 (1989). The date of maximum medical
improvement is a question of fact based upon the medica evidence of record and, unlike the extent of a
clamant’s disability, is not based on economic factors. See Louisiana Ins. Guaranty ASsoc. V.
Abbott, 40 F. 3d 122 (5th Cir. 1994); Ballesteros v. Willamette Western Corp., 20 BRBS 184, 186
(1988); Williams v. General Dynamics Corp., 10 BRBS 915 (1979). Mr. Almanzar has the burden
of proving the nature and extent of his dleged disability. See Trask v. Lockheed Shipbuilding Constr.
Co., 17 BRBS 56, 59 (1980 or 85). The clamant has the burden of proving the nature and extent of
his disability without the benefit of the Section 20(a) presumption. See Carroll v. Hanover Bridge
Marina, 17 BRBS 176 (1985).

To establish aprimafacie case of totd disability, the Clamant must show that he is unadle to
return to his regular or usua employment due to his work-reated injuries. See Elliottv. C & P
Telephone Co., 16 BRBS 89 (1984); Harrison v. Todd Pacific Shipyards Corp., 21 BRBS 339
(1988). A clamant’s credible testimony aone, without objective medica evidence, on the existence of
adisability may condtitute a sufficient basis for an award of compensation. See Ruiz v. Universal
Maritime Serv. Corp., 8 BRBS 451, 454 (1978); Eller & Co. v. Golden, 620 F. 2d 71, 12 BRBS
348 (5th Cir. 1980). Once aclamant establishes a primafacie case of totd disability, the burden shifts
to the employer to establish the availahility of suitable dternate employment. See Caudill v. Sea Tac
Alaska Shipbuilding v. Director, OWCP, 8 F. 3d 29 (th Cir. 1993). The employer can establish the
availability of suitable dternate employment by showing the existence of redlistic job opportunities that
the claimant is capable of performing, consider-ing his or her age, education, work experience, and
physical regrictions. See New Orleans (Gulfwide) Sevedores v. Turner, 661 F. 2d 1031 (5" Cir.
1981). However, the clamant can rebut the employer’ s showing of the availability of suitable aternate
employment by showing he or she diligently pursued adternate employment opportunities but was unable
to secure a position. See Newport News Shipbuilding & Dry Dock Co. v. Tann, 841 F. 2d 540 (4"
Cir. 1988); Roger’s Terminal & Shipping Corp. v. Director, OWCP, 784 F. 2d 687 (5" Cir. 1986).
cert. denied, 479 U.S. 826 (1986). If the employer satisfies its burden and the clamant is unable to
rebut the presumption as to the availability of suitable aternate employment, the clamant, at most, may
be partidly disabled.
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Mr. Almanzar argues he is permanently and totally disabled from returning to hisjob asa
welder because of the May 14, 1991 accident and injuries sustained therein. (Claimant’s Brief, at 24).
Therefore, | shdl firgt address whether Mr. Almanzar has established a prima facie of totd disability.

Vision Loss

Mr. Almanzar sustained an injury to his eye during the May 14, 1991 accident. Dr. J.
Caderone diagnosed the Claimant with an eydid laceration, a periorbital contusion, and a secondary
dry eye during the Clamant’ s hospitdization immediately following the accident. (CX 2). At that time,
Dr. Cdderone expected Mr. Almanzar’ s vision to be restored when the Claimant’ s eydid swelling
resolved and the eydid returned to its normd function. Dr. Lepore evauated Mr. Almanzar’ svison
amogt two months after the accident. (CX 5). Dr. Lepore found the Claimant’s visud function to be
markedly impaired in both eyes. The physician attributed Mr. Almanzar’s visud impairment to bilateral
diabetic retinopathy, refractive error, and possible bilaterd traumatic optic neuropathy. The physician
aso concluded gun barrel or tubular vision field and sensory loss on the left Side of the face complicated
Mr. Almanzar’s condition. In Dr. Lepore s opinion, it would have been “extremey problemdtic to
unequivocaly demondrate a traumatic optic neuropathy in a patient with retinal disease and functiond
visud symptoms.” Dr. Lepore dso found it extremely difficult to give avisua prognosis for the Clam-
ant because the Claimant suffers from two to three visua problems and has a background of post-
concussion syndrome.

The physician evaluated Mr. Almanzar’ s visua status again on March 19, 1993. (CX 5). At
that time, Mr. Almanzar was complaining of severe left orbitd and head pain. Dr. Lepore again
diagnosed diabetic retinopathy, arefractive error and functiond visua sensory loss, with no mention of
the possible traumatic optic neuropathy. Dr. Lepore commented that the Claimant’ s left facia sensory
loss and gun barrel configuration visud fields do not suggest true organic dysfunction of the centra
nervous system. The physician dso noted Mr. Almanzar suffered from a status post head trauma. Dr.
Lepore stated Mr. Almanzar’ s vison was not as good as it wasin 1991. The physician opined the
redrictive nature of the Clamant’s visud function made returning to work or resuming driving medicaly
inadvisable.

On May 14, 1993, Dr. Panariello, a board-certified opthamologist, evaluated Mr. Almanzar
for complaints of headaches and blurred vison. The physcian stated the Claimant’ s visud acuity
without glasses was 20/70 in the right eye and 20/400 in the left eye. Dr. Panariello corrected the
Clamant’ svidon to 20/25 in the right eye and 20/70 in the |eft eye with refraction. The physician
diagnosed Mr. Almanzar with post-concussive syndrome and non-proliferative diabetic retinopathy.

Dr. Panaridlo opined the “main causg’ of the Clamant’ svison lossis didbetic retinopathy. Although
the opinions of Drs. Panariello and Lepore indicate Mr. Almanzar suffers from a severely limited vison,
neither of the physcians opinions unequivocaly reae Clamant's vison problemsto the May 14,
1991accident. However, both Drs. Lepore and Panariello clearly attributed Mr. Almanzar’ s vision loss
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to diabetic retinopathy, a condition unrelated to the May 14, 1991 accident at the Trumbull Street
Fadility.

Orthopedic Injuries

The evidence of record establishes that Mr. Almanzar suffered from afractured left mandible
and cervicd, lumbosacrd and right shoulder sprains or strains as aresult of the May 14, 1991 accident.
The Clamant was hospitdized a Elizabeth Generd Medica Center from May 14, 1991 to May 21,
1991 due to the injuries he sustained in the accident. (CX 2). An x-ray administered a Elizabeth
General Medicd Center on May 14, 1991 reveded aleft mandibular angle fracture. Dr. Frederick
Meissiman, a board certified ora and maxillofacid surgeon, repaired Mr. Almanzar’ s fractured jaw on
May 17, 1991. Dr. Meiselman rendered follow-up trestment to the Claimant until August 16, 1991,
when he discharged the Clamant from active trestment with a radiographicaly heding mandible. (CX
3). Dr. Meiselman saw Mr. Almanzar on three subsequent occasions during 1992 and 1993. The
physician removed the Clamant’s mandibular bone plate on April 6, 1993 because it was interfering
with the Clamant’ s ability to wear hislower dentures. Dr. Meseiman noted no other problems with
Mr. Almanzar's mandibular function and did not render trestment to Mr. Almanzar after 1993.

Severd physicians of record have opined Mr. Almanzar suffered injury to his back and right
shoulder as aresult of the accident at the Trumbull Street Facility. Immediately following the accident,
Dr. M. Bercik diagnosed the Claimant with cervical, lumbosacra, and right shoulder sprains. (CX 2).
On June 11, 1991, Dr. Andrew Hutter, an orthopedic surgeon, diagnosed Mr. Almanzar with aright
shoulder contusion and cervicdl, lumbar and capsular strains. (CX 7). The physician expected that Mr.
Almanzar would have reached his maximum orthopedic benefit during September 1991. The record
does not indicate Mr. Almanzar’ s orthopedic condition was evaduated from August 27, 1991 to
November 6, 1995.

The Employer terminated Mr. Almanzar’ s temporary tota disability benefits, at least in part, on
the reliance of the opinions of Dr. Armando Martinez asto Mr. Almanzar’ s orthopedic conditions.
(Employer’s Brief, a 15). Dr. Martinez examined the Claimant on November 6, 1995 and concluded
the Claimant had reached the maximum medical benefit of orthopedic care. (EX 1). Dr. Martinez
opined further orthopedic care was not necessary and stated Mr. Almanzar suffers from a2.5%
permanent orthopedic disability. Dr. Martinez stated that if the history reported by Mr. Almanzar was
factud, hisinjuries* could very well be reated to” the May 14, 1991 accident. The physician opined
Mr. Almanzar is capable of working as awelder from an orthopedic standpoint.

On August 6, 1996, severd months after Mr. Almanzar’ s temporary total disability benefits
ceased, Dr. Mitchell Steinway evauated Mr. Almanzar’ s orthopedic condition. (CX 14). Dr.
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Steinway is a board-certified orthopedic surgeon. The physician diagnosed residud pogt-traumeatic
cervicd and lumbar sprains, probable cervica and lumbar osteoarthritis, and aright shoulder rotator
cuff tear. Dr. Steinway concluded the Claimant’s orthopedic dysfunction, coupled with his history of
hypertenson, his insulin-dependent diabetes melitus, his pulmonary and psychiatric dysfunction, and
resdua discomfort in the mandible, Mr. Almanzar istotaly and

permanently disabled from returning to his usua work as awelder/longshoreman. During a January 4,
2000 examination, Dr. Steinway offered the same diagnoses and conclusions as to the extent of the
Clamant’sdisability. Dr. Steinway stated he expects “no materid improvement” in Mr. Almanzar’'s
orthopedic condition in the future and attributed the Claimant’ s condition to the May 14, 1991 accident.
During his October 24, 2000 deposition, Dr. Steinway explained how he arrived at the diagnoses of
probable cervical and lumbar ostecarthritis and aright shoulder rotator cuff tear. (CX 22).

Dr. Steven Nehmer examined Mr. Almanzar on May 25, 2000. (EX 2). Dr. Nehmer isaso
board-certified in orthopedic surgery. Although the Claimant complained of back, neck,
and right shoulder pain, Dr. Nehmer concluded the Claimant was engaging in symptom magnification.
Dr. Nehmer thought Mr. Almanzar exhibited more subjective complaints than objective findings. The
physician acknowledged Mr. Almanzar sustained cervicd, lumbar and right shoulder strains in the May
14, 1991 accident; however Dr. Nehmer opined Mr. Almanzar had fully recovered from those injuries
and required no further testing or trestment. Dr. Nehmer further opined Mr. Almanzar can perform the
job of awelder from an orthopedic standpoint.
Dr. Nehmer aso defended his conclusionsin a pre-hearing deposition conducted on December 1,
2000. (EX 14).

Asdiscussed above, dl of the physicians agree Mr Almnazar suffered from cervicd, lumbar
and right shoulder injuries as aresult of the May 14, 1991 accident; however the physicians disagree as
the nature and extent of any disability which may have resulted from those injuries. Nether Dr. Bercik
nor Dr. Hutter commented on the leve of orthopedic disability from which the Claimant suffers nor did
the physcians unequivocaly comment on the nature of any orthopedic disability.

Drs. Martinez, Nehmer, and Steinway are the only physicians of record who have rendered
opinions as to the nature and extent of the Claimant’ s orthopedic disability. Dr. Martinez opined Mr.
Almanzar reached maximum medica improvement on November 6, 1995 and suffers from a permanent
2.5% orthopedic disability. Dr. Steinway, a board-certified orthopedic surgeon who examined Mr.
Almanzar on three occasions from 1996-2000, opined
Mr. Almanzar’ s orthopedic dysfunction coupled with the Claimant’ s history of hypertenson, insulin-
dependent diabetes mdlitus, pulmonary and psychiatric dysfunction, and resdud discomfort in the
mandible, render Mr. Almanzar totaly disabled from returning to his usual work asa
welder/longshoreman. On January 4, 2000, Dr. Steinway Stated he expects no materid improvement
in Mr. Almanzar’ s orthopedic condition in the future and again attributed the Claimant’ s condiition to the
May 14, 1991accident. The orthopedic dysfunction to which Dr. Steinway referred included his
diagnoses of resdud post-traumatic cervical and lumbar sprains, probable cervica and lumbar
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osteoarthritis, and atorn right rotator cuff. During his depostion, Dr. Steinway testified Mr. Almanzar
istotaly disabled from an orthopedic standpoint.

Dr. Nehmer, a board-certified orthopedic surgeon, who examined Mr. Almanzar once
on May 25, 2000, acknowledged Mr. Almanzar sustained cervical, lumbar, and right shoulder strainsin
the May 14, 1991 accident, but concluded Mr. Almanzar has fully recovered from
those injuries and requires no further orthopedic testing or treatment. Dr. Nehmer opined Mr.
Almanzar is cgpable of performing the job of awelder from an orthopedic standpoint. The physician
disagreed with Dr. Steinway’ s diagnosis of atorn right rotator cuff and rendered no opinion asto
whether or not Mr. Almanzar suffered from osteoarthritis of the lumbar and cervicd spine.

Although Dr. Steinway and Dr. Nehmer are both highly-qudified physicians, there are severd
reasons why | accord grester weight to the opinion of Dr. Steinway than to the opinion of Dr. Nehmer.
Firgt, Dr. Steinway had the benefit of examining the Claimant on three occasions during a four-year
period whereas Dr. Nehmer eva uated the Claimant only once during 2000. Second, Dr. Steinway
rendered his opinions as to the nature and extent of the Claimant’ s orthopedic status based upon a
more accurate picture of the Claimant’ s total medica condition than did Dr. Nehmer. Dr. Steinway
was aware of the Clamant’s history of myocardid infarction, hypertension, insulin-dependent digbetes
mellitus, diabetic retinopathy, psychiatric dysfunction, and rend failure. In contrast, Dr. Nehmer was
only aware of the Claimant’ s insulin-dependent diabetes mellitus and higtory of hypertenson. The
physician did not know Mr. Almanzar suffered from diabetic retinopathy or had a history of myocardia
infarction. Furthermore, Dr. Nehmer’ s deposition testimony confirms that the physician did not have an
accurate picture of the Claimant’s overdl medica condition. Dr. Nehmer testified that Mr. Almanzar
had better than average muscle tone for someone his age, was an active person, and appeared to
exercie regularly, a atime when the Claimant had been advised to no longer drive dueto hisvison
loss, was recaiving kidney dialys's three times per week, and was suffering from heart problems. Given
the multiple medica conditions from which the Clamant suffers, | serioudy question the rigbility of Dr.
Nehmer's assessment of Mr. Almanzar's physical gppearance, muscle tone, and activity level.

Moreover, Dr. Nehmer did not document or explain the examination findings in support of his
conclusions as thoroughly as did Dr. Steinway. Although Dr. Steinway is the only physician of record
who diagnosed Mr. Almanzar with atorn right rotator cuff, he offered ample clinica findings to support
his diagnoses® For example, Dr. Steinway, unlike Dr. Nehmer, recorded the specific values on the

®pr. Stei nway supported his diagnoses with clinical findings of stiffnessin the Claimant’s neck, tenderness
and spasm in the trapezius muscles between the shoulders and the neck, atrophy on the right side of the deltoid and
supraspinatus muscles, 50% loss of motion in the Claimant’ s right shoulder, localized tenderness and complaints of
pain on palpation in the area where the rotator cuff insertsinto the humerus, crepitus or grinding sensations heard
on passive shoulder motion, decreased curvature in the lumbar spine, 50% loss of normal lumbar function, sluggish
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range of motion tests he conducted on the Claimant’ s back, neck and right shoulder and explained why
the range of mation tests and the dinical examination findings supported his diagnosis of atorn right
rotator cuff. Dr. Nehmer stated the range of motion tests he performed on the Claimant’ s right
shoulder showed limited rotations, but did not record specific vaues identifying the extent of the
limitation. (P. 22-23). Dr. Nehmer a0 criticized Dr. Steinway’ s diagnosis of atorn right rotator cuff
because the physician stated arotator cuff tear cannot be diagnosed without the benefit of an MRI or
some other diagnodtic test. However, Dr. Nehmer did not perform such a diagnostic test in ruling out
the presence of arotator cuff tear.

Dr. Nehmer’s explanation of the Claimant’ s subjective complaints of pain and limited back,
neck and right shoulder movement was that Mr. Almanzar was engaging in symptom magnification. In
his May 2000 examination report, Dr. Nehmer stated he thought Mr. Almanzar was engaging in
symptom magnification because he thought the Claimant had “far more subjective complaints than
objective findings” The physcian dso stated “it did not seem as though [Mr. Almanzar] was making a
true effort to move his neck, back or shoulder.” During his December 4, 2000 deposition, Dr. Nehmer
tedtified as to gpecific examination findings he made during his examination of the Claimant which led the
physician to believe the Claimant was engaging in symptom magnification. However, Dr. Nehmer failed
to note those findings in his May 25, 2000 examination report and testified that he had no independent
recollection of his examination of the Claimant. Thus, | accord little weight to Dr. Nehmer’ s deposition
testimony discussing specific examination findings not noted in Dr. Nehmer's report because the
physician himsdlf testified he had no independent recollection of his examination of the Claimant.

Dr. Steinway tedtified that he consdered the range of motion tests he performed on Mr.
Almanzar to be accurate because the tests did not indicate the Claimant was restricting his ability to
move his spine or shoulder in any postion. | accord grester weight to Dr. Steinway’ s assessment of the
levd of effort exhibited by the Claimant on the range of motion tests because Dr. Steinway had severd
opportunities to evauate Mr. Almanzar’ s efforts over afour-year period and thus was in a better
position to more accuratdly determine whether the Claimant was making genuine efforts on the range of
moation tegting.

Dr. Steinway aso opined the neck, back, and right shoulder injuries Mr. Almanzar sustained
during the May 14, 1991 accident “aggravated and accelerated the Claimant’ s preexisting osteoarthritis
and cervica disc disease, causing it to become symptomatic and interfere with upper and lower
extremity orthopedic function and was the sole contributor to the right shoulder injury and resulting
dysfunction.” Dr. Steinway based his diagnoss of ostecarthritis and cervica disc disease on two x-

reflexes, x-ray evidence of degenerative changesin the spine, restricted cervical spine motion, passively in multiple
planes, afinding of atrophy in the left thigh, an abnormal gait while walking, walking with torso bent forward 20
degrees, adecrease in straight leg raising, and some bursal thickening around the right shoulder. (CX pp. 20 -23).
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rays’ taken after the accident in 1991 as well asfindings of restricted cervica spine motion in multiple
planes, complaints of persastent neck pain, and straightening

of the cervica curvature or cervica lordosis. Dr. Steinway explained that effect of aback sprain can
be different in an person who suffers from osteoarthritis of the cervical and lumbar spine. According to
Dr. Steinway, osteoarthritis causes stiffness and resulting abnorma functioning of the back and neck.
When soft tissue abnormdities to muscles and ligaments are superimposed on the bony abnormdities
caused by ogteoarthritis, the disability an individua has from abony injury will be exacerbated and
accelerated. | note that when work-related injuries aggravate, exacerbate, accelerate, contribute to, or
combine with a previous infirmity, disease, or underlying condition, the entire resultant condition is
compensable under the Act. See Wheatley v. Adler, 407 F. 2d 307 (D.C. Cir. 1968).

Dr. Nehmer did not address the x-ray evidence of degenerative changesin the spine and did
not comment on the presence or absence of ostecarthritis or cervica disc disease even though he
indicated that he reviewed the medical records from Elizabeth Genera Medical Center and Dr. Hutter.
Dr. Nehmer testified that the 1991 cervica spine x-ray from Elizabeth Generd Medica Center was
basicaly norma and thus furthered his diagnosis of cervicd drain; however, the physician did not
comment on the minimal to moderate degenerative osteoarthritic changes Dr. Whitaker noted in the
cervica spine. (CX 2). Likewise, when asked about the mild degenerative changes noted on a June
17, 1991 lumbar spine x-ray administered during Dr. Hutter’ s examination, Dr. Nehmer testified the x-
ray supported his diagnoss of alumbar strain. However, Dr. Nehmer offered no explanation asto
whether the Claimant suffered from degenerative ostecarthritic changes in his spine and offered no
opinion as to whether the presence or absence
of such a condition supported his diagnoses of cervical and lumbar strains. Asto the existence
of degenerative osteoarthritic changesin the Clamant’s spine, | accord greater weight to the opinion of
Dr. Steinway than to the opinion of Dr. Nehmer.

For the above-gtated reasons, | find Mr. Almanzar sustained cervica and lumbar sprains dueto
the May 14, 1991 accident which aggravated and acclerated his preexisting osteoarthritic condition and
resulted in atorn right rotator cuff and restricted back, neck, and shoulder movement. On August 6,
1996, Dr. Steinway concluded that Mr. Almanzar’ s orthopedic conditions coupled with other non-
work related conditions have rendered Mr. Almanzar totally disabled from performing hisusud job asa
welder. On February 10, 1998 and January 4, 2000, the physician stated Mr. Almanzar istotally
disabled but did not state whether the orthopedic conditions rendered Mr. Almanzar totally disabled or
whether the non-work related conditions contributed to the Claimant’ s disability. During his October
24, 2000 depostion, Dr. Steinway testified Mr. Almanzar istotaly disabled from an orthopedic

"Onthe day of the accident, Dr. Whitaker of Elizabeth General Medical Center interpreted the Claimant’s
cervical spine x-ray as showing mild degenerative osteoarthritic changes. (CX 2). Dr. Hutter also interpreted a June
11, 1991 x-ray as showing mild degenerative changes in the lumbar spine without having the benefit of reviewing the

x-rays taken during the Claimant’s May 1991 hospitalization at Elizabeth General. (CX 7).
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standpoint, but offered no explanation for the change in his opinion since 1996. Dr. Martinez diagnosed
the Claimant with a partia (2.5%) orthopedic disability on November 6, 1995 and stated the Claimant
is capable of working from an orthopedic standpoint. Dr. Nehmer opined Mr. Almanzar is capable,
from an orthopedic standpoint, of performing the job of awelder. For the reasons stated above, |
accord greater weight to Dr. Steinway’ s opinion as to the extent of disability than to Dr. Nehmer's
opinion.
Asfor Dr. Steinway’ s diagnoses of both partial and total orthopedic disability, | accord greater weight
to his diagnosis of a partid orthopedic disability because afinding of apartid orthopedic
disability is supported by the opinion of Dr. Martinez and because Dr. Steinway offered no explanation
for changing his opinion to that of total orthopedic disability. Consequently, | find Mr. Almanzar has
not established the orthopedic injuries he sustained in the May 14, 1991 accident have rendered him
totdly disabled from performing his usud employment as awelder.

| dso find the work-related orthopedic injuries Mr. Almanzar sustained are permanent in
nature. As mentioned above, there are two tests an adminidrative law judge can utilize to determine
whether awork-related injury is permanent or temporary in nature. | find the date of permanency to be
the same under both tests. According to thefirst test, aresidua disability will be considered permanent
when the employee s condition reaches maximum medica improvement.  See James v. Pate
Stevedoring Co., 22 BRBS 271, 274 (1989); Phillips v. Marine Concrete Sructures, 21 BRBS
233, 235 (1988); Trask v. Lockheed Shipbuilding & Constr. Co., 17 BRBS 56, 60 (1985). Dr.
Bercik offered no opinion as to the nature or extent of any orthopedic disability. Dr. Hutter Stated he
expected Mr. Almanzar to reach maximum orthopedic improvement during September 1991; however,
such a gtatement is too speculative to establish the date of maximum medicd improvement. See Seig
v. Lockheed Shipbuilding & Constr. Co., 3 BRBS 439, 441 (1976). Dr. Martinez opined Mr.
Almanzar had reached maximum medica improvement with respect to his orthopedic injuries on
November 6, 1995 and required no further orthopedic trestment. In rendering his opinion asto the
nature of the Claimant’ s disability, Dr. Martinez consdered the soft tissue injuries to the Clamant’s
back, neck, and right shoulder. Dr. Nehmer opined Mr. Almanzar has fully recovered from his
cervicd, lumbar, and right shoulder strains and thus does not suffer from a permanent orthopedic
disability. Dr. Steinway repestedly has opined Mr. Almanzar’ s orthopedic disability is permanent in
nature. The physician stated that with respect to the right shoulder injury, the date of maximum medical
improvement was the firgt time the physician examined Mr. Almanzar on August 6, 1996, but could
have been earlier. Asto the date of maximum medical improvement, | accord the greatest weight to the
opinion of Dr. Martinez because his opinion contains the earliest reasoned and documented opinion as
to the date of maximum medica improvement.

Under the second test used to determine the nature of aclamant’sinjury, an administretive law
judge may dso find a clamant’ s injury to be permanent in nature where the impairment has continued
for alengthy period of time and appearsto be of alasting or indefinite duration. See Watson v. Gulf
Sevedore Corp., 400 F. 2d 649, 654 (5th Cir. 1968), cert. denied, 394 U.S. 976 (1969). Dr.
Martinez opined the Claimant’ s orthopedic disability was permanent in nature as early as November 6,
1995. Dr. Steinway characterized Mr. Almanzar’ s orthopedic disability as permanent in nature from
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the firgt time he examined the Claimant on August 6, 1996 through the last time he examined Mr.
Almanzar on January 4, 2000. On January 4, 2000, Dr. Steinway a so stated he expects no materid
improvement in Mr. Almanzar’ s orthopedic condition in the future. Such a prognogisis sufficient to
support afinding that any orthopedic disability from which the Clamant suffersis permanent in nature.
See Walsh v. Vappi Constr. Co., 13 BRBS 442, 445 (1981); Johnson v. Treyja, Inc., 5 BRBS 464,
468 (1977). Again, | accord greater weight to Dr. Martinez' s diagnoses of permanency becauseit is
the earliest

reasoned and documented opinion as to the nature of the Claimant’ s disability and is not contradicted
by Dr. Steinway’ s opinion. Asto the nature of the Claimant’ s disgbility, | find Dr. Nehmer’sopinion is
entitled to little evidentiary weight for the reasons stated above. Consequently, | find Mr. Almanzar's
orthopedic disability became permanent on November 6, 1995, the date of Dr. Martinez' s examination

report.
Psychiatric Injuries

Mr. Almanzar aso aleges he suffers from permanent psychiatric conditions because of the May
14, 1991 accident which contribute to hisinability to return to work as awelder. Since the May 14,
1991 accident, Mr. Almanzar has been treated or evaluated by at least Six psychiatrists.

Drs. Cadtillo, Moreno, and Mendel son rendered psychiatric trestment to Mr. Almanzar
on more than one occasion. Dr. Cadtillo diagnosed Mr. Almanzar with a prolonged depressive
disorder on May 29, 1996, but did not relate the condition to the May 14, 1991 accident or any
injuries arisng therefrom. Dr. Cadlillo dso offered no opinion as to the nature and extent of the
Clamant'sdisability. (CX 12). Dr. Mendelson, a board-certified psychiatrist and neurologit, treated
Mr. Almanzar on a number of occasions from September 1991 through February 1992. (Cite). In
September 1991, Dr. Mendel son stated the Claimant’ s history and examination suggested a post-
traumatic heedache syndrome; however the physician was unable to find any organic basisfor the
Claimant’s complaints of headaches, left facia numbness, and vison loss. Dr. Mendelson dso thought
Mr. Almanzar’ s headaches could be the result of anxiety about returning to work or depression. Dr.
Mendel son treated Mr. Almanzar until December 16, 1992, when Dr. Mendelson concluded Mr.
Almanzar had reached maximum medica improvement. At that time, Dr. Mendel son found no reason
why the Claimant could not return to work. Dr. Moreno trested Mr. Almanzar’ s psychiatric condition
from March 1992 through November 1993. (CX 8)(EX 3). On March 13, 1992, Dr. Moreno
diagnosed Mr. Almanzar with an adjustment disorder with mixed emotiond festures and stated
amnestic syndrome and organic mood syndrome needed to be ruled out as possible diagnoses. The
physician attributed the Claimant’s mental status to anxiety and depression which Dr. Moreno thought
appeared to be triggered by the difficulties Mr. Almanzar had experienced since the May 14, 1991
accident. During the course of his trestment of the Claimant, Dr. Moreno noted improvement in the
Claimant’ s mood, headaches, and symptoms. Less than two months after Dr. Moreno noted such an
improvement, the Claimant began to complain of aregresson in his symptoms and was concerned
about Dr. Moreno possibly wanting him to return to work. At that point, Dr. Moreno became
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concerned that secondary gain may be an issue with Mr. Almanzar. By January 1993, Dr. Moreno
concluded Mr. Almanzar was making conscious attempts to aggravate his symptoms. Dr. Moreno
found the Claimant’s complaints to be contradictory to his observations of the Clamant. Dr. Moreno
concluded Mr. Almanzar reached maximum medica improvement on November 1, 1993 and that
condderation should have been given to reintegrating the Claimant into the work force.

Dr. Richard Fillippone, adlinica neuropsychologist, evauated Mr. Almanzar’ s condition on
Augus 8, 1993. (EX 8). Dr. Fillipone concluded Mr. Almanzar was “faking” his psychiatric problems
and cognitive deficits and was motivated by secondary gain. The physician Stated he was unable to
properly evduate the Clamant’ s true cognitive abilities because the Clamant was not motivated to give
accurate responses. Dr. Fillipone found Mr. Almanzar’ s performance during the eva uation to be
incongstent with a head injury because of the severity of some of the Claimant’ s cognitive results, the
inconsistency on others, and a complete lack of corrdation between the Claimant’ s cognitive skills and
his capacity to perform daily living activities. Dr. Fillippone acknowledged Mr. Almanzar may have
suffered headaches following the May 14, 1991 accident; however, the physician stated the Claimant’s
maingering prevented him from determining the degree to which the Clamant may il suffer
headaches.

Dr. Ferretti, a board-certified neurologist and psychiatrist, evauated Mr. Almanzar’s
psychiatric condition on several occasions, but never rendered psychiatric treatment to the Claimarnt.
When Dr. Ferretti initialy examined the Claimant on May 17, 1993, he diagnosed an adjustment
reaction of adult life with features of anxiety, depression, and phobia, possible neuropsychologica
dysfunction, and post-traumatic headachesin partid remission. The physician stated there appeared to
be no psychiatric permanency and that the issue of secondary gain needed to be addressed. After an
April 22, 1996 examination, Dr. Ferretti reiterated his diagnoses of an adjustment reaction of adult life
with features of anxiety, depresson and phobia and post-concussion headaches. The physician aso
stated neuropsychologica dysfunction secondary to a closed head injury with loss of consciousness
needed to be ruled out as a possble diagnosis. The physician thought it would be unreasonable for the
Claimant to return to work as awelder given his subjective complaints. Dr. Ferretti stated the evidence
indicated Mr. Almanzar is categoricaly disabled. During an October 17, 2000 examination, Dr.
Ferretti found Mr. Almanzar’ s condition to be significantly worse. | note the evidence of record
indicates Mr. Almanzar’ s non-work related conditions began to worsen during 1998 when the Claimant
went into rend failure and began receiving didysis three times each week. On October 17, 2000, Dr.
Ferretti diagnosed the Claimant with chronic depression, anxiety, deep disturbance, phobia, a
neuropsychologica dysfunction secondary to a closed head injury with loss of consciousness, and post-
concussion headaches with dizziness. The physician stated Mr. Almanzar istotaly and permanently
disabled for al work due to the deterioration in his physical condition caused by non-work related
conditions such as diabetes mellitus, rend disease, coronary artery disease, and hypertension. Dr.
Ferretti stated the Claimant’ s work-related injuries are a substantia cause of hisdepresson. Dr.
Ferretti concluded the May 14, 1991 accident is a substantia contributing cause of the Clamant’s
disability and inability to work. Dr. Ferretti dso sated the Claimant’s rend illness plays a substantia
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rolein his psychiatric disability. Dr. Ferretti rated the Clamant’s globa assessment of functioning at 40,
arating Dr. Ferretti consdered very low.

Dr. Head, a board-certified psychiatrist, diagnosed Mr. Almanzar as amdingerer after
examining the Claimant once on July 13, 2000. (EX 5). Dr. Head diagnosed Mr. Almanzar asa
malingerer and ated the Clamant was attempting to Smulate psychopathology for purposes of
hiscdam. The physician opined the Clamant’s non-work related conditions prevent the Claimant from
working. Dr. Head dso diagnosed Mr. Almanzar with a phase of life problem. Dr. Head opined Mr.
Almanzar sustained no permanent psychiatric condition or disability related to the May 14, 1991
accident. The physcian stated whatever trangent emotiond complaints the Clamant may have initidly
suffered as aresult of the May 14, 1991 accident have objectively resolved, without permanent
psychiatric resduas” Dr. Head acknowledged the Clamant’s origina psychiatric complaints were
likely due to the May 14, 1991 accident. Dr. Head found no reason to impose psychiatric restrictions
on Mr. Almanzar’ s ability to work and thought vocationd guidance was not necessary. The physician
opined the Claimant will not experience any future worsening of his psychiatric condition. Dr. Head
rated the Claimant’s global assessment of function as 70, arating which Dr. Head consdered to be
normal.

As discussed above, Drs. Moreno, Mendel son, Fillippone, and Head are of the opinion that
Mr. Almanzar does not suffer from a disabling psychiatric condition. Asearly as December 16, 1992,
Dr. Menddson, the Claimant’ s treating psychiatrist, found no organic basis for the Claimant’s
psychiatric complaints and found no reason why Mr. Almanzar could not return to work. During
January 1993, the Claimant’ s other treating psychiatrist, Dr. Moreno thought the Claimant was trying to
aggravate his symptoms and that secondary gain may be an issue with the Clamant. Likewise, Dr.
Fillipone an examining physician of record, has concluded that secondary gain motivated Mr. Almanzar
to fake his psychiatric problems and cognitive deficits. Dr. Head, another examining physician of
record, opined Mr. Almanzar suffers from no permanent psychiatric condition or disability because of
the May 14, 1991 accident.

Dr. Ferretti isthe only physcian of record who has opined Mr. Almanzar suffersfrom a
permanent psychiatric disability caused by the injuries he sustained in the May 14, 1991 accident.
However, when Dr. Ferretti initidly diagnosed Mr. Almanzar on May 17, 1993, he stated there
gppeared to be no psychiatric permanency and thought the issue of secondary gain needed to be
addressed. During his April 22, 1996 evauation, Dr. Ferretti stated the evidence appeared to indicate
the Clamant is categoricaly disabled. The physician did not mention his prior finding of no psychiatric
permanency or his prior concern about secondary gain. By October 17, 2000, Dr. Ferretti diagnosed
chronic depression among other conditions and stated Mr. Almanzar was totaly and permanently
disabled due to his non-work-related conditions and work-related conditions. The physician attributed
the Claimant’ s depression to his work-related injuries and stated rend illness plays arolein the
Clamant’s psychiatric disability.
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Based on my review of the evidence of record, | find Mr. Almanzar has established that he
continues to suffer from depression caused by the injuries he sustained on May 14, 1991. Moreover, |
find the evidence establishes that the chronic depression from which the Claimant suffers contributes to
the Clamant’ s psychiatric disability which contributes to the Clamant’ sinability to work. The diagnosis
of depression is supported by the opinions of Drs. Ferretti, Moreno, and Castillo, two of which were
the Clamant’ s treating psychiatrigs.

The evidence of record dso established that Mr. Almanzar’ s depression is permanent in nature.
Although Dr. Menddson opined the Claimant reached maximum psychiatric improvement on
December 16, 1992, Mr. Almanzar received psychiatric trestment from Dr. Moreno until November 1,
1993. Theredfter, Dr. Cadtillo and Dr. Ferretti continued to diagnose the Claimant with depression.

Dr. Ferretti did initidly conclude there was no psychiatric permanency; however, the physcian testified
the Claimant’ s psychiatric condition was permanent in nature. Given the marked deterioration in the
Claimant’ s non-work-related conditions in the period between Dr. Ferretti’ sinitid opinion asto no
permanency and hisfina opinion that the Claimant’ s psychiatric disability is permanent, | find no reason
to doubt Dr. Ferretti’ s change in his opinion as to the nature of the Claimant’s depression. Dr. Ferretti
last evaluated Mr. Almanzar on October 17, 2000 and concluded the Claimant was permanently
disabled due to non-work-related conditions. However, the physician’s deposition testimony indicates
the Claimant’ s psychiatric condition is permanent in nature. Therefore, | find Dr. Ferretti’ s October 17,
2000 report and his depogition testimony indicate Mr. Almanzar’ s psychiatric condition was permanent
as of October 17, 2000. Consequently, | find Mr. Almanzar’ s psychiatric disability became permanent
on October 17, 2000, the date the Claimant was last evaluated by Dr. Ferretti.

Although, as discussed above, | have found that Mr. Almanzar suffers from permanently
disabling orthopedic and psychiatric injuries due to the May 14, 1991 accident, the evidence of record
isinsufficient to establish that these permanent work-related injuries have rendered Mr. Almanzar totally
disabled from engaging in the job of awelder. The medica and vocationa evidence of record clearly
edablishes Mr. Almanzar is unable to engage in any type of gainful employment. However, the
Claimant’s non-work related conditions such as insulin-dependent
diabetes mellitus, diabetic retinopathy, and the Claimant’s heart and kidney problems, adso play
asubgtantiad rolein the Claimant’ sinability to work. Therefore, | find Mr. Almanzar has established
that his permanent work-related injuries are only partidly disabling. Consequently, Mr. Almanzar has
failed to establish aprimafacie case of totd disability under the Act. Neverthdess, the Claimant shal
be compensated in accordance with the Act for his permanent partia disability.

Compensation

The Claimant’ s permanent work-related shoulder and back injuries and depression are not
scheduled injuries under the Act; therefore, they shall be compensated under section 8(c)(21). See
Grimesv. Exxon Co. U.SA., 14 BRBS 573, 576 (1981); McDevit v. George Hyman
Construction Co., 14 BRBS 677, 680 (1982). Section 8(c)(21) provides that permanent partial
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disability compensation for unscheduled injuries shdl be 66 and 2/3 percent of the difference between
the Clamant’ s average weekly wage at the time of the injury and his wage earning capacity thereafter in
the same or other employment. The parties have stipulated the Claimant’ s average weekly wage at the
time of the May 14, 1991 accident was $697.47. The only vocational evidence of record is areport
prepared by Charles Kincaid. Mr. Kincaid concluded the Claimant’ s wage earning capacity has been
eliminated due to his back, neck, shoulder, vison, and stamina problems, his continuing medica
involvement, his educationd level, and work history. Accordingly, | find Mr. Almanzar’ s wage earning
capecity is$0. Therefore, Mr. Almanzar’ s loss of wage earning capacity is equa to his average weekly
wage a the time of the accident. Thus, Mr. Almanzar is entitled to $464.93 per week for the duration
of his permanent partid disahility.

Section 8(f) Relief

Section 8(f) transfers an employer’ sliability to a gpecid fund after the employer paysthe first
104 weeks of disability compensation. In order for an employer to receive rdief under Section 8(f), the
courts have required that three criteria be satisfied. Firdt, the employee must have had a preexisting
permanent partid disability. Second, the preexisting condition must have been manifest to the
employer. Third, the preexisting partid disability must have contributed to the seriousness of the work-
related injury. See Jacksonville Shipyards, Inc. v. Director, OWCP, 851 F. 2d 1314, 1316 (11th
Cir. 1988); C & P Telephone, Co. v. Director, OWCP, 564 F. 2d 503, 514 (D.C. Cir. 1977).
Although the evidence relating to the application of Section 8(f) “isto be congtrued liberdly in favor of
the employer,” the employer has the burden of proof to establish entitlement to relief. See Director,
OWCP v. Newport News Shipbuilding & Dry Dock Co., 737 F. 2d 1295, 1298 (4th Cir. 1984).
Because Brady Marine has not established that Mr. Almanzar suffered from a pre-existing permanent
partid orthopedic or psychiatric disability prior to the May 14, 1991 accident, | find Brady Marineis
not entitled to Section 8(f) reief.

Attorney’s Fee

Clamant’s counsd is dlowed thirty days from the service date of thisdecison to file his
attorney fee gpplication, if gppropriate. The application shal be prepared in strict accordance with 20
C.F.R. 8 725.365 and 725.366. The application must be served on al parties, including the Claimant,
and proof of service must be filed with the gpplication. The parties are alowed thirty days following
service of the gpplication to file objections to the application for an attorney’ s fee.

ORDER

Based on the above findings of fact and conclusons of law, it is hereby ORDERED that Juan
Almanzar is entitled to the compensation listed below as aresult of the dam involved in this
proceeding. The specific computations of the award and interest shal be adminigratively performed by
the digtrict director.
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Employer/Adminigtrator shal pay to Juan Almanzar compensation for permanent partia
disability at the rate of $464.94 per week beginning November 6, 1995.

Employer shdl be entitled to a credit for dl payments of disability compensation dready
made to Mr. Almanzar under the Act.

Interest shall be paid on dl accrued benefits in accordance with the rate gpplicable
under 28 U.S.C. § 1961, computed from the date each payment was origindly due,
until paid. The gppropriate rate shdl be determined as of thefiling date of this decison
with the district director.

Employer shdl furnish reasonable, gppropriate and necessary medica careto Mr.
Almanzar as required by Section 7 of the Act.

A
JOSEPH E. KANE
Adminigrative Law Judge



